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a. SI. WlBttXtt (Jottrt. 

[5Soti/Aem District of New York.} 

Before tlie Honorable SAMUEL R. BETTS, District Judge. ' * / ' \-' 

{October Term, 1851.) 

Joshua Orandell, Respondent, Charles Cleaveland, Stipulator, ads. 

Elias Cropset. 

Judgments and decrees rendered in the United States Courts duly recorded, become liens on 
lands situate within the district in which the jud^^ent or decree is rendered. 

It is not necessary to th^ validity and eflfect that they be registered in any state office, nor in ' 
the particular county within which the land lies. 

The marshal executes final process on such judgments and decrees throughout the district. 

The Act of Congress of July 4, 1840, applies to and adopts the state laws respecting the ter- 
mination andumitation of liens. Tlie method by which liens are acquired in United States 
Courts was determined by previous laws. 

The State Act of May 14, I84p, has no relation to the duration of jnd^ent liens on lands, it 
applies solely to the method by which liens on land may be acquired m State Courts. 

The facts appear in the opinion of the Court. 
Morrill and Betts^ for Libellant- 
Woodruffs for RespondanC. 

October 14. — ^Betts, J. — An action in personam was instituted by 
the libellant against the respondent on the 17th of October, 1849. 

After a default against the respondent, and various intermediary 
proceedings, he put in an answer, and on the 4th of November, 1850, 
filed a stipulation entered into by Charles Cleaveland, to pay the 
money awarded by the final decree rendered in this court or in any 
appellate court. 

The cause was heard in court, and a decree rendered for the libel- 
lant for the sum of $428 ^'j^, on the 28th day of December there- 
after, and an execution thereupon issued against him Jan'y 31, 1851. 

On the 4th of February an order was entered for the stipulator to 
show cause why he should not perform his stipulation, and the 15th 
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day of the same month, a decree was rendered against him upon the 
stipulation, that he pay and satisfy the sum of 9226 ^^^^ the amount 
remaining unpaid, and whicU decree was then docketed by the clerk 
in the docket-book of judgiiibnts of the court. 

On the 29th of April exe(e:ation was issued on the last mentioned 
decree against the stij^Uiator, and delivered to the marshal, who 
levied it on certain /i^»l * estate situate in Williamsburgh, King's 
County, and adver^ised'the property for sale on the 7th day of Octo- 
ber, instant. /.;•.•* 

On an afSd^vit\*by the stipulator, that no notices of the adver- 
tisement had h^4^ publicly affixed at Williamsburgh, and that the 
decree haJ'^pt been docketed in the Glerk'is office of King's County, 
and that is large amount of real estate, consisting of numerous dis- 
tinct para«Is'and lots, were advertised by the marshal for sale, this 
court.ordered a stay of proceedings on the execution to enable him 
to i|ipye to quash the execution, or for other reliefs 
.•Oh' the hearing of the motion, the libellant proved that notices of 
*3ti>$h*sale had been duly affixed in three of the most public places in 
' "Williamsburgh to the knowledge of the stipulator^ and that he had 
applied at the marshal's office for a short stay of sale, promising if it 
was adjourned one week, he would in the meantime pay the debt, 
interest and costs. 

It was stated on argument and not denied, that the reason so 
many parcels of land were levied on was, that the property was 
largely encumbered and it was impossible to obtain Uos on any 
' particular lots sufficient to satisfy the decree. 

The equities of the motion being thus met and repelled, the right 
of the stipulator to relief rests solely upon the question of law raised, 
whether the judgment or decree of this court binds real estate situat- 
ed in King's County, without the judgment is also docketed in the 
clerk's office of that county. 

' The argument for the defendant is^ that the Act of Congress, July 
4, 1840, § 4, (5 U. S. L. 393), adopts the laws of the State of New- 
York then in force, and renders the same proceedings necessary in 
the United States courts as in the state tribunals, to obtain a lien by 
judgment on real estate. 

The language of the act is this — ^ Judgments and decrees here- 
after rendered in the Circuit and District Courts of the United States 
within any state, shall cease to be liens on real estate or chattels, 
in the same manner and at like periods as judgments and decrees of 
the courts of such state now cease by law to be liens thereon." 

The section then repeals the 8th, 9th, and 10th sections of the act 
of the preceding session, March 3, 1839. 

The provisions of those repealed sections will indicate what par- 
ticular purpose and object Congress had in mind and intended to 
effect in the passage of the act of 1840. 

The 10th section limited the duration of judgment liens, but was 
so framed as to work gross inequalities between judgment creditors ; 
for, under it, a judgment rendered the 2nd of March, held its lien but 
five years, whilst one given two days after would retain it ten years ; 
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and, besides, retro-acted without notice upon the rights of judgment 
creditors already acquired, cutting them off from the remedy the law 
had given them on judgments previously rendered. (5 L. U. S. 338.) 

It was palpable that private suitors, and the United States them- 
selves, might be great sufferers under the act ; for, on the records of 
the federal courts in this state, there remained at that day unsatisfied 
judgments in favor of the United States to an amount of millions of 
dollars. It is, furthermore, manifest, that the legislation was aimed 
solely at this state, and had been promoted either by tlie influence 
of local officers here, or practitioners in the State Courts, to be bene- 
fited by it. Congress had every motive and interest opposed to 
partial legislation of that character, and at the first session after 
that enactment, repudiated all those provisions and adopted re^la^ 
tions which s/hould be common to all the states. 

The bill was reported to the Senate by the Judiciary Committee, 
April 18, and was passed without amendment, and sent to the House 
April 29. (Senate Journal, 1840, pp. 323, 844.) 

ft was reported to the House by their Judiciary Conwnittee, with- 
out amendment, June 19, and was read and passed June 20, (House 
Journal, 1840, 1134, 1135,) and approved July 4, 1840. 

It is plain upon this law, as also on that of 1839, that Congress 
acted upon the assumption that judgments and decrees of the United 
States Courts are liens on real estate, and meant only to provide the 
compensation elerks of courts should receive for searches and certifi.- 
cates t&erefor, and to fix the time when such liens should terminate 
and «ease. In both these particulars, it referred to the existing laws 
of the state, and by the State Act in force when this law passed the 
Senate, tixe judgment ceased to bind lands after ten years, as against 
bona fide purchasers, &c. (2 Rev. Stat., :350, § 3.) 

After the above act had passed the Senate, and whilst it lay un^ 
acted upon in the House, the Legislature of New- York, May 14, 
1840, passed an act "concerning costs and fees in courts of law, and 
for other purposes f the 25th section of which, it is contended, is 
adopted by the last Act of Congress, and governs the present case. 

That section is as follows:—" No judgment or decree which shall 
be entered after this act takes effect, shall be a lien upon real estate^ 
unless the same shall be docketed in books to be provided and kept 
for that purpose by the County Clerk of the county where the lands 
are situate," and by the last section it was declared the act should 
take effect the first day of June next. (Session Laws, N. Y.j 1840 ; 
Gh., 386, pp. 334, 336.) This act did not alter the existing law of New- 
York respecting the running out or terminating of judgment liens ; 
they remain as before, extinguished by payment, or presumption of 
payment, (2 R. S. 30, 46, 47,) or the lapse of ten y^ar^ aiVsr they 
were docketed, (4 Kent, 435 ; 2 R. S. 369, § 4.) 

It, in effect, merely took away the privilege granted by previous 
laws for executions to be issued to sheriffs of different counties on 
judgments and decrees of the highest courts in all cases, and limited 
the power to sell real estate to executions on judgments thereafter 
docketed in the county where the land lay. Liens by judgment or 
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decree are made local and territorial, and must be rendered or regis- 
tered in the county in which the real estate is situated. The juris- 
diction of the Supreme Court and County Courts are placed on the 
same footing in this respect. But this is no regulation of the manner 
or period in which existing liens shall cease. It declares when only 
they shall come into being and effect. 

The Revised Statutes had fixed the period when judgment liens 
should cease. No execution could be issued upon them after two 
years, unless revived by scire-facias, and after the lapse of ten years 
they cease to be liens against bona fide purchasers, (2 R. S., 359, §4,) 
and after the lapse of and after twenty years, they will be presumed 
satisfied and paid. (2 R. S., 228, § 46, 47 ; ibid. 477, § L) 

It is not to be supposed Congress would make the validity of judg- 
ments and decrees in the United States Court dependant upon the 
acts of County Clerks or other local officers of the states, over whom 
it could have no control. (2 McLean Rep., 83, Dean v. Jones.) Upon 
the hypothesis of the argument for the defendant, the judgment of 
the federal court, although operating throughout the district, (5 Ohio 
R., 398, Lellan v. Corwin^) yet it affords creditors no remedy for 
their debts against the real estate of debtors situate within the dis- 
trict, without the concurrence and co-operation of a State Clerk in 
each county within the district. It would require a very pjain ex- 
pression of the intention of Congress so to trammel the action of 
its own courts, and the remedies of suitors therein, before the ap- 
propriate remedy could be denied them upon the terms or opera- 
tion of a state law alone. 

If the law now requires a judgment of the United States* courts 
to be registered in King's County, to bind real estate there, it also 
requires the same act to be done in the County Clerk's office in the 
City of New York, and in effect abrogates the duties of their own 
officers, and transfers them to a county officer of the state, who may 
perform the service or not at his option. The improbability that any 
such intendment could have entered into the enactment of the act 
of 1840, supplies a strpng reason against that interpretation of it. 
The language of the act is fully satiafied by holding that it applies, 
not to the manner of creating lleas, but exclusively to the mode and 
time of terminating them, and through which parties affected by 
them can become freed from their operation. 

So far as the meaning of Congress as to the description of state 
laws, which were to be adopted by this statute, can be inferred from 
the existing condition of the United States law in respect to the 
State q{ New- York, the act of 1840 most palpably had reference to 
the statutes for a long time in force here, and not to one only passed 
in this state twenty days previously, and in whicji the provision in 
question seemed to be thrown in casually in a veiy short section, the 
act being a long one and by its title seeipingly devoted to other 
objects. 

Laws had been passed by the State Legislature in 1830 ; (2 Rev. 
Stat, 1st ed., 557, § 41, 42, 43 ;) and in 1842, (Sess. Laws, ch. 210, 
$ 2,) to have transcripts of judgments docketed in the United States' 
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Courts in this state, obtained by the clerks of the Supreme Court of 
the state, and made part of their dockets, to be kept and examined 
the same as state judgments. 

The state having no authority to enforce the execution of these laws, 
it is not improbable that the act of Congress of 1839 was passed in 
part with a view to aid that object, for § 8 directs the Clerk of the 
United States* Courts, in the City of New- York, to transmit certified 
copies of his judgment dockets to the Clerk of the State Supreme 
Court, in the City of New- York ; (5 U. S. Laws, 338.) 

This act must at all events be taken as expressing the extent to 
which Congress was willing to go at that time, in making the dockets 
of judgments in the United States' Courts in this state, conform to 
and become part of the state dockets, and as has been before shown, 
after the experiment of one year, Congress withdrew even this con- 
cession, and repealed the provision absolutely, substituting nothing 
of the like character in its place. This would denote an intention to 
leave the matter of docketing judgments, and searches in respect to 
them; wholly to their own officers, without any reference to the 
method of keeping or publishing such dockets by the state officers. 

The jurisdiction of the United States' Courts is territorial, over 
districts, and has no regard to the local subdivisions within the states, 
of counties, cities, towns or parishes ; (2 McLean's Rep., 78, 84 ; 7 
Howard Rep., 760 ; Wallace, Jr., 202.) Its processes run throughout 
the district, and its officers to serve mesne and final process, act min- 
isterially in aid of the court, and have authority coextensive with the 
district and the district composes in efiect but one county. 

But with respect to the Supreme Court of this state, it only acts 
through ministerial officers appointed for the particular county where 
its process is to be executed, and there would be great fitness and 
unity (in addition to the matter of conveniencyto parties afiected by 
judgments) in requiring evidence of the existence of a judgment to 
be registered in the county, whose sherifi* is to enforce it against real 
property ; and those local officers being all alike subject to the state 
law, it is as easy to require the services of County Clerks to keep the 
dockets of a Supreme Court Clerk, as to allot the duty to him alone. 
This is wholly difierent with the United States — a direct enactment 
by Congress that the County Clerks within the State of New- York 
snould docket judgments rendered in the Federal Courts within the 
state, would be nugatory, and an indirect requirement, by rendering 
it necessary to a judgment creditor to have it done^ would in parity 
of reason be equally inefficacious and void. 

But as already intimated, the state act of May, 1840, has relation 
only to the manner in which liens on land shall thereafter be created 
or acquired. 

It is not enough now under the state law to enter a judgment in 
the Supreme Court to render it a li^n throughout the state ; but the 
statute directs something more to be done before such lien is brought 
into existence. Its words are no judgment or decree which shall be 
entered after this act takes effect, shall be a lien upon real estate un- 
less, &e. The registry within the county where the land lies, is thus 
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made a condition to any lien coming into being. It is not the lan- 
guage or purpose of tbe act of Congress to provide for erecting or 
constituting liens by judgments or decrees, in the manner done under 
the state law — that method was already established by its own laws 
and procedure ; (1 Peters, 453 ; 1 Kent. Com., 248, note c ;) and the 
plain bearing, as well as legal construction of the statute, limits its 
operation to the manner and period in which existing liens shall cease 
to be^such. Three methods, manners or periods of terminating them, 
under the state, are above shown to be in force, and those provisions 
only of the state law, the act of Congress has adopted. 

The process aet requires that writs of execution and other final 
process, issued on judgments and decrees, rendered in any of the 
courts of the United States, and the proceedings there,upon, shall be 
the same as used in the states respectively, when the act passed^ 
(May 10, 1828 ;) (4 U. S. Laws, 281, § 3.) 

This^tatute has no relation to the point in controversy in this case, 
becMHUse the filing or entry of transcripts in a particular county is no 
way connected with the proceeding to be had in executing final pro^ 
cess on the judgment. The latter is ministeried wholly, the other 
relates to the creation of the judgment, or its encumbrance on the 
property sought to be sold. 

The case of Massingill v Drum^ 7 How. Rep. 760, before cited, is 
•strong, and direct to the point, that the judgment of the United States 
Court creates a lien in this state coextensive with the district, not to 
be divested or varied by any subsequent legislation of the state ; and 
AS the right to this lien was anterior to the state act of 1840, and ia 
no way derived from or strengthened by that act, its provisions can- 
not operate to divest the right, any more than an express legislative 
<enactnient now passed would prevent judgments and decrees of the 
United States' Courts becoming liens on real estate within the state. 

The precise point in controversy on this motion would appear to 
have arisen and been decided in the Circuit Court for the Eastern 
District of Pennsylvania, in 1848, after the act of Congress of 1840 
went into operation. The court do not notice that act in its decision 
;as in any way afiecting the question. It must have had a most inir 
portant bearing on the point, if the position taken for the defendant 
here is sound, because a statute of Pennsylvania, limiting liens of judgr 
nients to the counties in which they are rendered, was in force at the 
^enactment of the act of Congress, and had been since 1799. 

The decision of the court was, that the judgment in the United 
States Court was a lien throughout the Eastern District of PennsyL- 
vania, and was not limited to the county in which it was rendered or 
recorded. {Lombard v. Bayard^ Wallace. J,, 196, 7 vol., PennsyL- 
vania Law Journal, 250.) 

The limitation of the lien by a state law, rests on different princir 
pies and will govern its duration in the United States* Courts equally 
as in state courts. (1 Baldwin. R., 273, 274.) 

I am clearly of opinion that the lien in the present case extended 
to the lands of the defendant in King's County, on docketing the 
decree in this court, and that the motion to set aside the execution 
must be denied, with costs. 
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Supreme Conrt^-Goniing & Winslow v. The Troy Iron and Nail Factory and Borden. 

JS. % Bnfxtnu (ionxt. 

Corning & Winslow agt. The Troy Iron and Nail Factory and 

H. Burden. 

{Albany Special Term — May^ 1851.) 

injunction. 

Where the plaintiff appears to be entitled to a decree for a perpetnal injunction, he may' 
have a temporary injunction also, pendente lite; provided it is necessary to protect him from*, 
injury, llie law in regard to injunctions has not been materially changed. [The cote qf 
Cure agt. Crawford^ 5 How, 293, not concurred in.) 

It is not enough for a plaintiff, to entiUe him to a temporary injunction, to show that the conti- 
nuance of the acts complained of will do him an injury ; he must also show that it is » 
case in which he will be entitied to final relief by injunction. 

The obstruction of water courses are such grievances as call for the equitable rem^y by 
ininnction. {Story^e Eq, Jurie, §927 ; Eden on Injunetione^ 168 ; Angell on Water 
doureeSj §444, ^e.) 

Where the defendants constructed a large reservoir above their mills, by damming the stream' 
and erecting a dyke for the purpose of securing a more equable and continuous flow of the' 
water ; which gave to them a control over the water ; and which, plaintiffs claimed, were 
exerted by the defendants to the great damage and injury of the plaintiffB in the use of thdr 
mills and machinery below on the same stream (notwithstanding it appeared that said reser- 
voir might, with proper management, have beien benefidal to plaintiffb) ; and it appearing 
that bow parties were equally entitied, as riparian proprietors, to the use of the stream, 
htldj that the plaintiffs were entitied to an injunction, pendente lite, of an action for' 
damages for snob injuries, and to seoure proteetiim against fntore injuries of like ^uuraoter.^ 

This was an application for an injunction to restrain the defend- 
ants from closing the waste gate of their dam or reservoir. An 
injunction had been allowed by a justice of this court at chambers^ 
which was subsequently modified on application of the defendants^ 
and an order made to show cause at special term why an iiyunction 
order should not be made according to the prayer of the complaint. 
The application was made on the complaint and affidavits, and was 
also resisted on affidavits. Many affidavits were read on both sides.^ 
The facts are sufficiently stated in the opinion of the eourt to show 
what questions of law were decided! 

Hill and Porter^ for plaintilBTs. 

Samuel Steven^^ for defendants. 

Parker, J. — The mills of the defendants are situated on the Wy^ 
nant*s Kill, above, and eastwardly of the mills and machinery of 
the plaintiffs. Both parties claim the right to lise the water as 
riparian proprietors of the land over which the stream passes.^ 
The land of the plaintiffs has been owned and occupied, and the 
water of the stream used for hydraulic purposes, by them and the 
persons under whom they claim, for over sixty years. The defend-- 
ants derive their title to the land above, on the same stream, fronn 
the same common source ; though it has been held and enjoyed by' 
them for a term of time much shorter than that of the plaintiffs. 

In 1846, the defendants constructed a large reservoir above their 
mills, by dlamming the stream and erecting a dyke on the north side,^ 
for the purpose of securing a more equable and continuous flow oT 
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the water, which was liable to be interrupted by mills still further 
up on the same stream. That dam, being carried away by a freshet 
in the autumn of 1850, was rebuilt by the defendants. The reservoir 
was large in proportion to the size of the stream, and gave to 
the defendants a control over the water that might be exerted to 
the great detriment of the plaintiffs. The plaintiffs claim that it 
has been so exerted. That at times they have been for a long time 
deprived entirely of the natural flow of the water, and at other times 
the water has been discharged upon them in torrents, to their very 
great injury. The plaintilSs allege that this has been done frequently, 
unnecessarily, and at unseasonable hours, and with a view to their 
injury ; and that in consequence thereof, the plaintiffs' several mills 
dependent upon the stream for water power, and for water for gene- 
rating steam, have been rendered at times useless. That great 
numbers of their workmen have been interrupted in their labor, 
and that the plaintiffs have been delayed and prevented from com- 
plying with their business engagements. It appears that the amount 
invested in the plaintiffs' mills and machinery is not less than 
0250,000, and that such property would not be worth more than one- 
eighth of such valuation for manufacturing purposes, if deprived of 
the uniform use of the stream of water in question. 

The evidence before me is certainly very conflicting upon many 
of the matters in controversy — and upon nM>st of them, it is not 
necessary at this stage of the action to express any opinion. It can 
not be doubted, however, but the plaintiffs have sustained great 
injury from the irregular supply of the water, and that such irregu- 
larity is principally chargeable to the defendants' reservoir, and to 
the manner of its use. This action is brought to recover compen- 
sation for such injury, and to secure protection against future injuries 
of a like character. 

I do not see that either party has gained or lost any legal rights to 
the use of the water by prescription. Both parties have a right to 
the use of the stream, according to its natural and accustomed cur- 
rent, unless there has been a diversion, or a use of the water in a 
manner inconsistent with its full enjoyment, for a time sufficiently 
long to ripen into a legal right. {Merritt v. Brinckerhoff, 17 John. R. 
306 ; Angell on Water Courses, 4th ed. § 115 to 119, and cases there 
cited.) I think this case governed by the well settled principle, 
that every riparian proprietor has a right to a reasonable use of the 
water, as it passes over his land ; and for that purpose, he may erect 
a dam and machinery, subject however to the limitation, that the 
water must be so used as to protect the owner of similar property 
below, against serious damage. Both parties are allowed to partici- 
pate in the benefits of the stream to a reasonable extent. 

It is certainly no answer to this application or to this action, to say 
that the plaintiffs have been benefited by the construction of the 
reservoir. The reservoir, properly managed, may be beneficial to 
the plaintiffs, by equalising the flow of the water ; but improperly 
managed, it might greatly increase the irregularity of the supply. In 
no case can a defendant escape liability for doing an injury by setting 
up an independent benefit conferred on the plaintiff. 
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It is objected that this is not a proper case for relief by injanctioii« 
To entitle the plaintiffs to sach a remedy, their legal rights should, 
in the first place, be clearly established. They are so, I think, in 
this case. The right of the plaintiffs to the use of the water is not 
controverted. The fact that such right has been invaded is also 
shown by the proofs before me. 

Is the injury of such a character as to warrant an interference by 
ii^'unction ? I cannot concur in the conclusion of the learned justice, 
who delivered the opinion in Cure v. Crawford, (5 How. Pr. R. 293,) 
that, under the code, an injunction may be granted in every ease 
where the act sought to be restrained would •* produce injury to the 
plaintiff.^' The 219th section of the code of 1849, under which, it is 
supposed, such provision is made, reads as follows : " Where it shall 
appear by the compfaint, that the plaintiff is entitled to the relief 
demanded, and such relief, or any part thereof, consists in restraining 
the commission or continuance of some act, the commission or con- 
tinuance of which, during the litigation, tvould produce injury to the 
plaintiffs dec, a temporary injunction may be granted to restrain 
such acf This is only saying, that where the plaintiff appears 
to be entitled to a decree for a perpetual ii\junction, he may have a 
temporary injunction also, pendente lite, provided it is necessary to 
protect the plaintiff from injury. That is to say, that the act may 
DC restrained by temporary injunction, if the commission of it would 
produce injurv to the plaintiff ; and if, also, the nature and extent 
of the injury be such as to entitle the plaintiff to a final perpetual 
injunction. Both these grounds must be shown to exist before a 
temporary injunction can be allowed. If this is the right construc- 
tion of the section, the law in riegard to injunctions has not been 
materially changed. There was certainly no reason for changing it, 
and I cannot think it was intended to do more than to regulate the 
practice, and render it 'uniform. 

The construction given tn Cure agt. Crawford has been sought to 
be upheld, because in the code of 1848, § 193, the words ** great or 
irreparable" were inserted before *' injury," which words have been 
omitted in the code of 1849, in the sedtion above quoted. The effect 
of these words in the code of 1848, was to restrict the issuing of tem- 
porary injunctions to very narrow limits. Under that section,^the 
plaintiff, to obtain such injunction, was required to show not only 
that he would be entitled to a final perpetual injunction, but also 
that the injury, pendente Kte, would be ** great or irrieparable."' 
There were many cases in which a final injtmction might be decreed, 
where the injurv, if committed, would have been less serious ; but in 
no case under the code of 1848, could a temporary injunction issue, 
unless the act restrained would, if committed, produce an injury 
** great or irreparable." This was a new restriction upon equitable 
remedies that could not have been deemed necessary, and therefore 
the section was amended in 1849. 

If the true construction of the 219th section of the code of 
1849 is, that an injunction nray be issued in every case of injury 
or threatened injury, then the plaintiff is entitled to it whenever a 
VOL. X. 2 
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trespass has been committed u{>on his property, and even when 
injury is threatened to his person/ Injuries of every description, and 
of the most trifling character, would entitle a plaintiff to an injunc- 
tion. But if, in addition, the plaintiff, to entitle him to such tem- 
porary injunction, must show that it is a case in which, by law, he 
will be entitled to a final perpetual injunction, then there is no reason 
to complain of the section in question. 

It is not enough, therefore, for the plaintiffs, to entitle t^en^ tO' 
a temporary injunction, to show that the continuance of the acts 
complained of will do them an injury. They must also show 
that it is a case in which they will be entitled to final relief by 
injunction* 

In regard to private nuisances, the interference of courts by way 
of injunction, is undoubtedly founded upon the ground of restraining 
irreparable mischief, or of suppressing oppressive and interminable 
litigation, or of preventing multiplicity of suits ; (Story's Eq. Juris. 
§ 925, and cases there cited ;) and Story says, ''there must be such 
an injury as, from its continuance or permanent mischief, must occa- 
sion a constantly recurring grievance, which cannot be otherwise 
prevented but by injunction ^" and (§ 927) he enumerates the destruc- 
tion of water courses as being of that description. It is well settled 
that the equitable remedy by injunction is applicable to such a case. 
(Eden on Injunctions, 168 ; Angell on Water Courses, §§444, 445^ 
446 ; Finch v. Resbridger^ 2 Vern. R. 390 ; Society^ 4^. v. Morris 
Canal Co.; 1 Saxton Ch. R. 157 ; Smith v. Adorns^ 6 Paige R. 485.) 
In Robinson v. Lord Byron (1 Bro. 0. C. 588,) where an injunction 
was prayed for against using the water of a stream in anv other man- 
ner than it had been used before ; and it appeared that the defendant 
sometimes withheld the water, and at other times discharged it in 
such quantities as to create a danger of sweeping away the plaintiff's 
mills, the injunction was granted as prayed, until an action then 
pending for the injury complained of was decided ; and the right 
being found for the plaintiff, the injunction was made perpetual. It 
has been frequently decided that courts of equity have concurrent 
jurisdiction with courts of law, in a case of private nuisance for 
diverting or obstructing an ancient water course, and may issue an 
injunction to prevent the interruption. (Eden on Inj. 164, rule 7 ; 
Gardner v. Newburgh, 2 John. Ch. R. 162 ; Yan Bergen v. Van 
Bergen, Id. 272 ; Belknap v. Belknap, Id. 463 ; 3 John. Ob. R. 282 ; 
5 Id. 101 ; 6 Id. 439 ; Case v. Haight, 3 Wend. R. 632 ; Angell on 
Water Courses, § 450 ; Arthur v. Case, 1 Paige R. 447.) In addition 
to the consideration that injuries of this nature are generally irre- 
parable — and such if, I think, clearly shown to be the case in this 
instance — the continuance of the injury would in time ripen into an 
adverse prescriptive right, in violation of the legal rights of the plain- 
tiffs. This is also assigned as a reason why the injured party in 
such case should have the protection of a preliminary ii\junotion. 
(Angell on Water Courses, §449, and cases there cited.) The 
plaintiffs are therefore entitled to the protection of an injunction, 
pending the litigation* 
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It is next objected, that if the plaintiffs are entitled to a prelimi- 
nary injunction, it cannot be granted in the form specifiGally asked 
for in the complaint ; and therefore that the application should be 
denied. This is an application to grant, not to dissolve an injunction. 
The complainants pray specifically in their complaint, for an injunc- 
tion restraining the defendants from closing the gate of their dam. 
Such an order would relieve the plaintiffs, because it would give 
them the natural flow of the stream ; but it might inflict a great and 
unnecessary iiyury on the defendants, by depriving them entirely 
of the use of the water of the stream ; because it appears that the 
defendants' machinery is propelled by water conducted to their 
water-wheel by an aqueduct leading from the defendants' reservoir. 
Such an order would be clearly inequitable. Both parties are 
entitled to the use of the stream ; and no order ixiust be made for 
the protection of the plaintifis, which will infringe upon the legal 
rights of the defendants. 

An injunction order can be made, however, which will protect thB 
plaintifis, and will not interfere at all with the defendants' enjoyment 
of the water ; viz., an order restraining the defendants from raising 
the waste gate of the dam. Such relief is entirely consistent with 
the facts alleged in the complaint, and may be granted under the 
general prayer for relief. (1 Barb. Ch. Pr. 37, Colton v. Ross ; 2 
Paige, 396, and cases there cited.) By keeping the gate closed, the 
.plaintifis will get all the surplus water after the filling of the defend- 
ants' reservoir, either from the overflowing of the dam, or through 
the defendants' aqueduct ; and will be saved the annoyance of a 
deprivation of water, and the injury resulting from the water being 
poured down suddenly upon them. 

The injunction order must therefore be so modified as to requirjC 
the defendants, and each of them, to refrain and desist from 
opening or permitting to be opened the waste gate of the defendants' 
dam, except on a sudden emergency it shall become absolutely ne- 
cessary to do so in order to repair their said dam or machinery ; 
and then only on due notice to the plaintifis, and at an hour least 
likely to conflict with their interests : and that the defendants do 
also refrain and desist from opening or using the gate of the aque- 
duct, leading from the defendants' reservoir to their machinery, 
except when the defendants are using the water to propel their 
machinery, and they must be enjoined generally against impeding 
the uniform and continuous flow of the water from the pond above 
said dam. 
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Before the Honorable Judge JOHN W. EDMONDS. 
[Special Term, New-York^ September 1851.] 
Smith agt. Lockwood, Agent, &;c.y and Wood. 

MOTION FOR INJUNCTION. 

A member of a class of persons havio^ a oommon interest in the sutject matter, eannot 

maintun a suit in his own name, and for his individual benefit. 
To avoid unnecessary litigation, however, one may bring a suit in behalf of himself and all 

others who are equally interested with him, but this must be distinctly stated in the outset 

If, because of the inconvenience, all are not brought in as parties, die suit miist stiU be for 

the benefit of all. 
Quare, Has the whole cl38s engaged in a certain manufacture a right to bring a suit for 

the violation of the statute regulating the employ of convict labor in the State Prison f 

In this case the complaint was filed by the plaintiff in his own 
name, alone and solely for his behoof, to obtain a perpetual injunction 
to restrain the performance of a contract between the ^ent of the 
State Prison at Sing Sing, and the defendant, Wood, for the manu- 
facture of saws by convict labor. It was averred that the chief sup- 
ply of saws for the consumption of this state, was not imported from 
other countries or states, and the plaintiff was a journeyman saw- 
maker, and as such, woijld be injured by the contract in question. 

An order was granted to show cause why a preliminary injunction 
should not issue against both the agent of the prison and the con« 
tractor. 

On the motion, affidavits were read on both sides, on the question 
whether the chief supply of this state was of domestic or foreign 
fabric ? 

Holmes^ and John Graham^ for Plaintiff. 

JR. Lockwood^ for the Agent. 

E. JR. Carpentier, for Defendant Wood. 

JiDMONDS, J. — The chief difficulty I had pi> t^e argument was, as to 
the right pf the plaintiff to bring this suit. 

The plaintiff nowhere in his complaint alleges that he has any 
individual and separate interest in the subject, but only an interest 
in comq[>oi^ with all others in this state who are engaged in the 
manufacture of saws, and here two questions are raised : 

1. Has the whole class of those engaged in that manufacture a 
right to maintain a suit for a violation of the statute 7 and, 

2. Has any member of that class a right to bring a suit in his own 
name, and for his own behalf alone, or must he sue in others having 
a common interest with him ? 

I do not here consider the first question, I>ecause I consider the 
others as deciifjiye of this motjon. 
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It is a general rule* in that class of suits, where an injunction is 
prayed for, that all persons interested in the subject matter of the 
controversy must be made parties, for the reasons that otherwise the 
rights of persons who have no opportunity of being heard maybe 
passed upon in their absence, and a multitude of suits might be ne- 
cessary before the question could be determined. There is, however, 
a well established exception to this rule, and that is, where the par- 
ties are so numerous that it would be impossible to bring them all 
in, or if brought in, to prevent the suits being continually abated by 
death or a change of interest. 

In such a case, it has been allowed, in order to remedy an inconve- 
nience which might in some instances amount to an insuperable ob- 
3tacje, for one of the parties in interest to commence a suit in behalf 
of himself, and all others equally interested with him ; and this must 
be distinctly stated in the outset, because, those others might acquire 
ah interest in, and control over the suit, of which it would not be in 
his power to deprive them. 

But the exception has never extended so far as to allow only one 
of several having a common interest to sue without making the 
others parties. If it were otherwise, numerous suits might be ne- 
cessary, in none of which could the whole question involved be dis- 
posed of any further than as it affected some particular one of the 
many who had an equal right to sue. 

The case before me is an apt illustration of the rule and its operation. 

If this plaintiff, having only an interest in common with all others 
pursuing the same calling, can maintain his suit alone and for his 
own benefit only, then every one of those <>thers can do so, and the 
defendants be subject to suits brought by every person in the state eur 
gaged like the plaintiff in the manufacture of saws, and the decision 
of any one of these numerous suits would necessarily put an end to, 
or dispose of the question involved alike in all of them. This would 
overwhelm both courts and suitors with unnecessary litigation. 

To avoid these inconveniences on both sides, the practice has heejx 
adopted, and rigidly adhered to, of allowing one to bring his action 
without making the others parties, provided, however, he would 
bring it in behalf of himself and the others. 

If, however, the party has an interest in the subject peculiar to 
himself, and not enjoyed in common with others, he may may main<i> 
tain a suit in his own name and for his own benefit. 

These rules are well established, of great practical utility, and 
cannot be safely departed from, and they are decisive of this motion^ 

The plaintiff does not set up any interest separate and peculiar to 
himself, but only an interest which he enjoys in common with all 
others engaged in the same branch of mechanical labor. Yet he 
does not make those others parties to the suit, nor does he bring his 
suit in their behalf as well as his own. This he cannot do. He can- 
not, in the form in which he has brought this suit, maintain it, and 
as a matter of course, have the injunction prayed for. 

I, therefore, deny the motion for an injunction, solely upon this 
ground, and without intending to express any opinion upon the othef 
questions involved. 
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25f. % 0tipertor Cotjrt. 

(City of New-York.) 

Before Mr. Justice DUER. 

October, Special Term, 1851. 

G. Adolph Newman v, Moritz Otto and another. 

PLEADING ^EVIDENCE. 

In an aotion for libel or slander, matter pleaded only in mitigation of damages, is not a defenee 
in whole or in part, and is, therefore, not a snbjeot of demurrer. The ^aintiff is not boond 
to traverse such matter in his reply. « 

Hie question, whether facts «o stated can be properly admitted in eyidenoe, is to be determined 
by the judge upon the trial. 

This was an action for libel, in which the defendant in his answer 
availing himself of the permission given by § 165 of the Oode, alleged 
both the trath of the matter charged as defamatory, and also for the 
purpose of reducing the damages certain mitigating circumstances-^ 
and to this part of the answer, and this only, the plaintiff demurred. 

/. Lux, for Plaintiff. 

L. S, Ashley f for Defendant 

Ocloher 25. — ^Duer, J. — The question which this demurrer was in- 
tended to raise, namely, whether the circumstances, which the an- 
swer alleges in mitigation of damages, can be properly admitted in 
evidence, 1 must decline to consider, since I am satisfied that mat- 
ter, which is pleaded only in mitigation of damages, is not a subject 
of demurrer at all. It is only when the new matter in an answer is 
alleged as a defence to the action, as a legal bar in whole or in part 
to the plaintiff's recovery, that a demurrer can be necessary or 
proper ; and that mitigating circumstances are not a defence in the 
proper sense of the term, is evident from the fact that if pleaded 
alone, the answer would be struck out as frivolous, and the plaintiff be 
entitled to an immediate judgment. It was said that mitigating cir- 
cumstances, although not a full, are certainly a partial defence, and 
that a partial defence is just as competent and proper in an action 
for a tort as upon a contract ; but there is a very material distinc- 
tion, which was overlooked upon the argument. Where the object of 
the suit is to recover a definite sum of money, the necessary effeet of 
a partial defence when proved, is to reduce pro tanto the amount of 
the plaintiff's recovery ; but in suits in which the damages are un- 
certain, and in a measure arbitrary, the effect of the evidence, which 
is given for the sole purpose of reducing the amount, rests entirely 
in the discretion of the jury, who, notwithstanding all the circan^i- 
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Stances relied upon may be proved, may still give all the damages 
which the plaintiff claims. Mitigating circumstances are, therefore, 
not a legal bar to a recovery of any portion of the damages which 
the plaintiff seeks to recover, and hence it is that while the rules of 
just pleading have sanctioned a partial defence in actions upon con- 
tract they have never allowed a defence, which, admitting the cause 
of action, seeks only to reduce the amount of damages, to be pleaded 
in any action for an injury to person, character, or property. It Is 
true, that the eode now permits a defendant who justifies in an action 
for libel or slander, to allege in his answer any mitigating circum- 
stances which he thinks may reduce the amount of damages, (Code, 
§ 165,) but the permission thus given has not altered the nature and 
effect of the circumstances which the defendant thus offers to prove. 
Whether, if proved, they will operate upon the minds of a jury so as to 
reduce at all the amount of damages, is still uncertain, and this uncer- 
tainty necessarily takes from them the character of a legal bar, in 
whole or in part, to the plaintiff's recovery. The true and sole design 
of this new provision in the Code, is to enable a defendant, by giving 
notice of his intention, in his answer, to prove upon the trial circum- 
stances in mitigation of damages, even when he has pleaded and 
failed to prove the truth of a defamatory charge, thus relieving him 
from the operation of the rule, which was established as law by the 
memorable decision of the Court of Errors in Root v. King. 

Perhaps there are few who have reflected upon the subject, who 
will not approve of this design, although some may be disposed to 
think, that its object might better have been attained by a direct re* 
peal of an objectionable rule of law, than' by an anomalous change 
in the forms of pleading. 

It is an error, to suppose that the plaintiff can be prejudiced by the 
construction which I give to this new provision in the code. By con- 
sidering the allegation of mitigating circumstances, not as a defence, 
but as a notice merely, the plaintiff will be freed from the necessity 
of replying, as well as of demurring to this part of the answer, and 
will have his election upon the trial, to controvert the truth of the 
facts alleged, or deny their admissibility in evidence. The Code in- 
deed provides, that every material allegation in a complaint or 
answer, which is not specifically controverted by the opposite party in 
his answer or reply, must be taken as true (Code, § 168) ; but the effect 
of this provision depends entirely upon the interpretation of the word 
^ material.'' And as the Code has not defined its meaning, it must of 
course, be understood in its old and established sense. Adopting this, 
no allegation can be deemed material, unless an issue taken upon it, 
whether of law or fact, wiU decide the cause, so far as relates to the 
particular cause of action to which the allegation refers. (Stephens 
on Pleading, 99, 130, 240.) Hence a defendant was not only not re- 
quired, but was prohibited, from taking issue upon matter in aggra- 
vation of damages stated in the declaration, since, whether such mat- 
ter be true or false, the plaintiff may still be entitled to recover. (1 
Ventris, 54. 1 Lev. 283. Stephens on Pleading, 243.) 
And, exactly for the same reason, a denial of circumstances in 
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mitigation would be an improper and immaterial issue. A plaintiff 
alleging matter in aggravation, if he relies upon it, although it is not 
traversed, must prove it upon the trial ; and such also must be the 
obligation of a defendant, who alleges mitigating circumstances 
which are not denied in a reply. 

I will allow the plaintiff to withdraw his demtirrer upon payment 
of costs ; but if he wishes to appeal, I must render judgment against 
him. The plaintiff's counsel acquiesced in the decision, and with- 
drew the demurrer. Upon a subsequent consultation with the other 
judges, they approved of the decision. 

Andrew S. Garret v. Wm. Fowler and another^ 

pleading votlce to an endorser. 

An averment in a complaint of due notioe to an endorwr, meanj notice in foot, not by con- 
Btruotion of law. When the plaintiff relies upon fietoti exoaaing notioe in fact, he rnist aei 
them forth in Uie complaint. 

The action was brought to recover the amount of a check for Two 
Hundred and Forty-six dollars, payable at the Mechanics' Bank 
Association, and which, the complaint averred, had been made and 
delivered by the defendants to the plaintiff for value received. The 
complaint also averred, that the check had been duly presented at the 
bank, and payment there requested and refused ; and added, ^ of which 
such presentment, request and refusal, the defendants had due notice.** 
The answer contained only a denial, upon information and belief, of 
the fact of notice ; and a motion was made to strike it out as frivolous 
or sham. The motion was founded upon the pleadings, and also 
upon an affidavit of an officer of the Bank, stating that the defendants 
had no funds in the Bank on the day the check was presented. 

H. D. Sedgwick, for the plaintiff, insisted that the answer was fri- 
volous, as tendering an immaterial issue, and as denying, upon infor- 
mation and belief only, a fact which must have been within the know- 
ledge of the defendants ; and he contended that, if not frivolous or 
evasive, it was a sham answer, upon the ground that the want of 
funds in the Bank was equivalent to notice, and the answer was there- 
fore false, as denying that fact. He cited upon the first point, Stor/s 
Eq. Plead. § 864 ; 1 Hoff. Chan. p. 277 ; HaU v. Wood, 1 Paige, 406 ; 
Sto V. LitteU. 3 Paige, 305, and many other cases ; and upon the 
second, Lunsdie v. Robertson, 7 East, 231 ; Stewart v. Eden, 2 Caines, 
121 ; Ogden v. Cordey, 12 John. 274 ; Williams v. Mathews, 3 Cow. 
252 ; Norton v. Lewis, 2 Comstock, 488, and other cases. S. P. 
Nash, contra, referred to 5 M. & W., 418 ; 6 Adolph & Ellis, 602 ; 
Byles on Bills, 319, 320. 

DiTEB, J., (after consulting the other judges, and with their assent.) 
This answer cannot be struck out as frivolous, since, upon the face 
of the pleadings, the denial of notice is certainly a material issue ; and 
in judging of the materiality of an issue, I have no right to look be- 
yond the pleadings. Nor can the denial of notice, upon information 
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and belief, be regarded as evasive, since a notice may have been duly 
served, (by a delivery to a clerk or otherwise,) which never came to 
the knowledge of the defendants. The rule in equity upon which the 
plaintiff's counsel relied, is only applicable where the fact, which is 
denied upon information, must necessarily have been, if true, within 
the personal knowledge of the party. 

As to the second ground of the motion, I may be entirely satisfied 
that the answer is put in merely for delay ; but, to justify me in 
treating it as a'* sham'' answer, I must also be satisfied that it is false 
in fact, and was known to be so to the defendants. The answer is 
verified by the oath of one of the defendants, and whether a motion 
to strike out an answer thus verified as " sham," can be entertained at 
all, may be seriously doubted. It is a question, however, which it is 
not necessary that I should now consider, especially as the objection 
was not raised by the counsel for the defendants. 

If the denial of notice is to be understood in its plain and literal 
sense, it is not pretended to be false. It is not asserted that notice 
of the demand and refusal of payment was in fact given, but it is 
contended that, as the want of funds in the Bank superseded the 
necessity of such a notice, and could be given in evidence under the 
general averment in the complaint, the denial ought to be construed 
as broadly as the averment, and that, thus construed, it is certainly 
false. 

The plaintiff's ooatisel was probably justified in saying, that ac- 
cording to the decisions in this State, in suits upon promissory notes 
and bills of exchange, facts excusing the necessity of a demand and 
of notice, although not stated in the declaration, might have been 
given in evidence, under the avermfents that the demand was made 
and the notice given ; but he was wrong in supposing that this lax 
and deceptive mode of pleading, which conceals from the defendant 
a knowledge of the facts upon which the plaintiff means to rely, is 
sanctioned by the code. It is one of the merits of the code, that 
general averments and general issues, which conveyed no information 
to the opposite party, and were frequently construed in a sense not 
only different from,' but directly opposite to, that which their terms 
imported, are now abolished. The plaintiff must now state in his 
complaint, aZ//Ae/ac/« which constitute the cause of action, and I am 
clearly of opinion that every fact is to be deemed constitutive, in the 
sense of the code, upon which the right of action depends. Every 
fact which the plaintiff must prove to enable him to maintain hi» 
suit, and which the defendant has a right to controvert in his answer, 
must be distinctly averred ; and every such averment must be under- 
stood as meaning what it says, and, consequently, is only to be 
sustained by evidence which corresponds with its meaning. 

In this present case, if notice was not in fact given to the defend- 
ants, it is upon the want of funds in the Bank, that the plaintiff's 
right of action entirely depends. It is this fact which, if denied by 
the defendants, he will be bound to prove, and which he must therefore 
aver in his complaint, in order that they may admit or deny it in their 
answer. They have a right to say, that the averment in the com- 

VOL. X. 3 
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plaint, as it stands, means that notice was in fact given, not that it 
was not given and was unnecessary. It is therefore such a notice, and 
not the want of funds, that tbey have denied. 

I observe, in conclusion, that the object of the new rules of plead- 
ing, which, as established by the judges, have prevailed in England 
for several years past, is in many respects the same as that of oor 
code, and that, under these rules, it is now settled that facts dispens- 
ing with presentment or notice, such as absence of effects in the 
drawee's hands, or a countermand of payment by the drawer, must 
be specially alleged in the declaration, and that proof of these facts 
is inadequate to the support of a positive averment of presentment, 
protest or notice. Byles on Bills, 319, 390. 

The motion in both its branches must be denied, but, as the ques- 
tions are in a manner new, without costs ; and I shall also permit the 
plaintiff, without costs, to amend his complaint, by striking oat the 
averment of notice, and inserting one corresponding with the facts 
as they have now been disclosed. 



tfottrt of Common |)Ua0. 

(City and County of New-York.) 

Before Jadges DALY and WOODRUFF. 

[General Term.'] 

Garret M. Maybee v. John Sniffen. 

alteration of instrument after its execution ^evmence — estoppel. 

An alteration in the daU of a general rel^se of all demands, &o., ^ to the day of the date," 
18 amatenaj alteration, and if made by the releasee, after ezecntion by the releasor, and with* 
out his authority or assent, will avoid the release. 

Whether the alteration was made before or after the execution, is a question of &ot to be sub- 
mitted to the jury. 

When such an alteration is apparent on the fiioe of the release, and is not noted oei made at 
or belwe the signing, the instrument may, nevertheless, be ffiven in evidence without pre- 
vious evidence of the time when the alteration is made, and the court cannot fretum^ from* 
the mere fact that an alteration appean on the &oe of the instrument, (whether under seal 
or otherwise,) that it was made after the signing. 

Ihe instrument, with all the circumstances of its history, its nature, the appearanoe of the 
alteration, the ponible or probable motives to the alteration or acainst it. and its effect upon 
the parties respectively, ought to be submitted to the jury, and they (or the referees in a 
ease like the present) must determine whether the alteration was fraudulently made. 

The affidavit of a party is not in all cases eonclvinet evidence against hun of the truth of what 
it contains. 

Such an affidavit will operate as an estoppel in pais in &vor of a party whom the affidavit has 
induced to act upon the fiuth of it, in such wise that he would be prejudiced by a denial of 
its truth; nor will a party be permitted to deny the /aete, alleged by him in a judicial pro- 
ceeding, which have been acted upon by othera through his procurement, w at to impiaek 
their (&im8 founded thereon. 

Where the defendant in this case bad, in an application for his discharge under the insolvent laws of 
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this state (caUed the two-third act), made affidavit that he was indebted to the present plaintiiF 
in the amoont claimed herdn, but such diaoharge was denied , it is held that in an action by the 
plaintiff to recover the debt, the defendant was not concluded by his previous affidavit. He 
might show that the defendant was released by the plaintiff before the affidavit was made. 

This was a motion to set aside the report of referees. The action 
was in assumpsit. The defendant pleaded the general issue, and gave 
notice of set oBT. 

The plaintiff proved on the hearing before the referees, that the 
defendant was indebted to him in the sum of 82,755 40. In the 
month of February, or March thereafter, the defendant procured 
the greater part of his creditors to sign a petition for his discharge 
as an insolvent, and soon afterwards to give him a general release. 
It does not appear with certainty when the release was signed, nor 
where. 

Afterwards, and on the first day of July, 1847, the defendant pre- 
sented to Judge UlshoBffer, one of the Judges of the Court of Common 
Pleas in and for the City and County of New- York, his petition to be 
discharged as an insolvent under the two-third act, to which was an- 
nexed the usual affidavit in such cases in the following words : — 
** I, John Sniffen, do swear, that the account of my creditors and 
the inventory of my estate which ar^ annexed to my petition, and 
herewith delivered, are in all respects just and true, and that I have 
not at any time, or in any manner Whatsoever, disposed of, or made 
over any part of my estate for the future benefit of myself or my 
family, or in order to defraud any of my creditors ; and that I have 
in no instance created or acknowledged a debt for a greater sum 
than I honestly and truly owed, and that I have not paid, secured to 
be paid, or in any way compounded with *ny of my creditors with a 
view fraudulently to obtain the prayer of my petition. 

^ "JOHN SNIFFEN." 

Sworn and subscribed before me, 
this 1st day of July, 1847. 

M. Ulshcbffbr, 1st Judge.. 

There was annexed to the defendant's petition a schedule of his 
creditors, with the amount due to each, in which the name of the 
plaintiff* was inserted, and the amount of the debt due to him stated 
to be 82,755 40. 

The release was dated 27th day of May, 1847. It was apparent, 
from an inspection of the release, that the name of the month in the 
date which now appears as May, was written over the word March, 
which was thereby partially obliterated. 

The release was actually signed in May, 1847, by one of the re^ 
leasors, but there was no direct evidence given by either party on 
the trial whether the release was altered before or after it was signed. 

The release was offered in evidence by tfaje defendant's counsel on 
the trial before the referees, and it was objected to by the plaintifi^'s 
counsel on the following grounds, to wit : 

1st. That it had been materially altered since its signature in 
several places there distinctly visible to the referees on the face of 
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the release, and that such alterations were made without the assent 
of the plaintilSr, and that by such alterations the release was ^voided 
and annulled.. 

2d. That as the release was given without consideration, it is a 
mere nudum pactum^ and not a discharge of the cause of action. 

dd. That the admission of indebtedness made by the defendant in 
this proceeding, to obtain his discharge as an insolvent, and his at^- 
davit of the truth of the schedule, on the first of July, 1847, long sub- 
sequent to the .date of the release, are conclusive evidence that he 
owed the amount claimed to the plaintiff at the time, and absolutely 
estops him from setting up a prior release. The defendant will not 
now be permitted to show that he then swore falsely, that he then 
attempted to commit a fraud upon the court and upon his other 
creditors by a false petition to be discharged as insolvent. He is 
estopped from making a defence so fraught with fraud and injustice. 
Which objections were severally overruled by the referees, who ad- 
mitted the s^id release in evidence, to which decision the plaintiff's 
counsel excepted. 

The plaintiff's counsel, in summing in) tbe case before tl^e referees, 
stated and insisted upon such of the foregoing propositions of law 
embraced in the objections to the admissibility of the release in evi- 
dence, and urged that the evidence of a subsisting debt on the first 
day of July, 1847, was complete, if not conclusive, and requested the 
referees to report in favor of the plaintiff, which they refused to* do* 
and reported thfiX there v^s nothing due to the plaintiff from the de? 
fendant, to which ruling decision and report of the said referees, tha 
said counsel for the plaintiff in due season, and in proper form of 
law, excepted. 

A motion was now ma^e to set aside the report pf the referees. ' 

P. Y. Cutler and G. Wood, for plaintiff, made and argued the fol- 
lowing Points : 

I. The objections made by the plaintiff's counsel to the questions, 
proposed by the defendant's counsel, to the witnesses on the hearing 
of this cause, were severally properly made, and the exceptions to 
the respective rulings of the referees well taken. 

II. The release was procured by fraud, and is therefore void. The 
court erred in rejecting Collyer's testimony. 

III. The admission of indebtedness, made by the defendant in his 
proceedings in insolvency, and his affidavit of the truth of his sche- 
dule, on the first day of July, 1847, long subsequent to the date of 
the release, are conclusive evidence that the defendant did owe 
$2,756.40 to plaintiff at that time, and the defendant is by those 
proceedings precluded from averring or proving the contrary. He 
will not be permitted to aver or prove that what he then swore to 
was false, and that he then was guilty of a fraud on the creditors 
and on the court. {Nicolls v. Downs, 4 Carr and Payne, 330 ; ^ee- 
man v. Walker, 6 Greenleaf 's Rep. 68 ; Watson v. Wace, 5 Bam. 
and Gress. R. 150 s Harmer v. JJayis, 7 Taunton, R. 577, S. C. 1 
Moore, 300.) 
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IV. The promise tbat plaintiff, if he signed off, should lose nothing 
in any event with his sworn acknowledgment of indebtedness on the 
first of July, 1847, taken together, prove a new promise, which is of 
itself a sufficient answer to a voluntary release. The court would 
presume a new debt, created after the release was signed, and be* 
fore the oath was t^jcen. (.Welling v. Peters^ 12 Serg. and Rawle, 
177.) 

y. If the court £(hould be of opinion that both parties intended to 
commit a fraud on the court, then it follows that the whole transac- 
tion, and all the papers executed in pursuance of the design are mere 
nullities, and the original indebtedness remains, and may be recovered 
in the suit ; neither party can insist upon any part of the fraudulent 
* agreement, or any paper executed in pursuance of it. (1 Story's Eq., 
§ 294, 295, to 301, 302, and 306 ; 1 Brown's Ch. Rep. 517, 548 ; Os^ 
borne v. Williams, 18 Vesey, 378.) 

Theodore E. Tondinson, for defendant. 

The report of the referees should be confirmed. 

L The plaintiff claims a debt due for goods sold and delivered. 
This is very imperfectly proved by the evidence. 

IL The defence, as proved, consists — 1st, Payment, by the assign- 
ment of the contract for •• Puritan Church." 2d, A set-off, for ser- 
vices as superintendant, at 920 per week. 3d, Of a general release. 

III. The objections to the release cannot be supported. 1st, That 
there was no alteration after the execution, is shown from the fact 
that the first signature was not put on it until the latter part of May. 
2d, If altered, it was perfectly immaterial, so far as this case is con- 
cemed. It made no difference, as to the claim, whether it was 
March or May. It was a question of fact for the referee. 1 Chitty 
Con. p. 786, No. <1.) 

IV. The schedule of the defendant under the insolvent act cannot 
operate as an estoppel. An admission to have such an effect must be 
such ss was designed to infiuence the conduct of another, and upon 
which he has been induced to act. {Wetland Canal Co. v. Hatha- 
way, 8 Wen. p. 483, Nelson, J. ; 2 Cow. & Hill Notes, PhiL's Ev. 
p. 200 ; 1 Phillips & Amos Ev., pp. 377, 378 ; Dezell v. OdelU 3 Hill 
215 ; Frost v. Saratoga Mutual Insurance Co., 5 Denio, 154 ; Truscott 
y. Davis, 4 Barb^ 495 ; 8 Smith's Leading Cases, 531, &c.) 

y. The schedule does not have that efiect, cannot estop the de- 
fendant from proving the release. It is, at most, but evidence as an 
admission, (Hart v. Newman, 3 Camp. 12, per Lord Ellenborough.) 

VI. There was no promise to pay the debt after the release. The 
only pretence is before and at the time of the assignment of the 
contract. 

VII. The pretence that the release is without consideration, and, 
therefore, void, is untenable ; the seal imports consideration ; and if 
other is required, it is shown in the assignment of the Puritan Church 
contract ^ the release was the consummation of the agreement as by 
witness Brinckerhoff. 
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VIIL As to the questions of fact, where the evidence is conflicting, 
the finding of the referees will not be disturbed by this court. {Baker 
V. Martin, 3 Barb., 634 ; Eaton v. Beauton, et al, 3 Hill, 576 ; Keeler 
V. Firemen's Insurance Co., 3 ib. 250 ; per Nelson, Ch. J., in Vander'^ 
bill V. Eagle Ins. Co., 25 Wen. R., 668.) 

IX. A new trial will not be granted on the ground of the admis* 
sion of improper evidence, unless there be probable ground to be- 
lieve that injustice will be done. {Crary v. Sprague, ]2 Wen., 41.) 

Woodruff, J. — Several questions were raised on the trial before 
the referees as to the admission and rejection of evidence, and ex- 
ceptions were entered to their ruling. But counsel for the plaintiff, on 
the argument of this motion, confined themselves to two questions 
only, and, no doubt, intended to rest their motion upon those alone. 

It is proper, however, to say that, upon referring to the questions, 
at folios 15, 16 and 36, of the case which are noticed on the plaintiff* 's 
printed points, we cannot find in the ruling of the referees any ground 
for setting aside the report. 

The questions were clearly not irrelevant, for the time the release 
was executed was important in view of the plaintiff's claim that 
it had been altered after it was signed by him, and the objection that 
a witness has already answered the same question, or that the sub- 
ject is exhausted, is addressed to the discretion of the court, which 
we cannot say was in this case so exercised as to prejudice the 
plaintiff. 

The rejection of the proof offered to be given by the plaintiff, that 
the defendant had practised a fraud upon Colly er, was proper. There 
was no pretence that the release which he induced CoUyer to sign, 
was the release given by the plaintiff, nor that anything said or 
done to Collyer influenced the plaintiff, or was even communicated 
to the plaintiff, nor that the plaintiff knew that Collyer had signed are- 
lease ; and, besides proving that the defendant had practised a fraud 
upon one of his creditors, in no legitimate sense tended to prove that 
he had also defrauded the plaintiff. There was nothing in the offer 
as made connecting the two releases, (if two were procured by the 
defendant,) so as to make the defendant's fraudulent substitution of 
a release for a petition to be signed by CoMyer any evidence that the 
defendant's agent, Robins, when he procured the release from the 
plaintiff practised a similar fraud upon him. But the points upon 
which the plaintiff's counsel rest their motion, are, 

Firsty That it is apparent, on the face of the release produced by 
the defendant, that the date has been altered, and it ought not, there- 
fore, to have been admitted in evidence. 

Secondf That the defendant having, after the date of the releaset 
made an affidavit, as a part of a proceeding to obtain a discharge 
from his debts as an insolvent,j in which affidavit he swears that the 
schedule of his debts annexed thereto is true, cannot now be 
permitted to show a previous release by the plaintiff of one of those 
debts set down in the schedule, and for the recovery of which this 
suit is brought. 



THB NEW-YORK LEGAL OBSERVER. d3 

Coart of Common Pldss. — Maybee t. Sniffen. 

It was, no doubt, apparent, from an inspection of the release, that 
the name of the montli in the date which now appears as JWizy, was 
written over the word March, which was thereby partially ob- 
literated. 

It is also plain that an alteration in the date of a general release, 
which purports to discharge the releasee from all claims and de- 
mands from the beginning of the world to the *' day of the date," is a 
material alteration. 

Such an alteration made by the releasee, after execution by the 
relessor, and without his authority or assent, would avcdd the release. 

But upon the question whether, when such alteration appears upon 
the face of the instrument, it is to he pj-esumcd, in the absence of ex- 
planation, to have been made before or after signing and delivery, the 
authorities are divided. 

In Rankin v. Slacktoelly 2 Johns. Ca., 198, it is said that an altera- 
tion appearing on the face of a note, unsupported by proof, is alone 
insufficient to avoid the note. 

In Jackson v. Jacohy^ 9 Cow., 125. That an alteration appearing 
on the face 6i an instrument in a different ink from the residue, and 
not noted as made at or prior to the signing, is^ perhaps^ sufficient to 
call for explanations from him who would support it sls genuine. 

In Jackson v. Osbom, 2d Wend., 559, it is said that when nothing 
appears but the fact of an erasure or interlineation in a material 
part of the deed of which no notice is taken at the time of the execu- 
tion, it is a suspicious circumstance, which requires some explanation 
by the party producing it. But the jury are to say whether the ex- 
planation is satisfactory. And, held, therefore, that a charge to the 
jury, that a party seeking to invalidate a deed for an erasure ap- 
pearing thereon, must show affirmatively that such erasure was im- 
properly made, was erroneoA 

In Smith v. McGowan^ 3 Barb. Supm. Gt. Rep., 404, a majority of 
the court held that, although an alteration appearing on the face be 
a suspicious circumstance requiring explanation, it is not enough to 
exclude the instrument when offered as evidence. The explanatory 
evidence might be given afterwards, and be entirely satisfactory. 

In Prevost v. Gratz^ Pet. 0. C. R. 869, and Morris v. Vanderer^ 1 
Dall., 67, it was held that the legal presumption from an alteration 
apparent on the face of the instrument, is, tnat it was made after the 
execution. 

In Johnson v. The Duke ofMuh^ 2 Stark., 278, the plaintiff was re- 
quired to prove that an alteration (apparent on the face of the in- 
strument) in the date of sl bill was meide before acceptance, otherwise 
the bill would be deemed void for want of a new stamp ; and a like 
case is found in 8 Adolph. and El. 215, Knight v. Clements. 

In Henman v. Dicker son^ 5 Bing, 183, in an action also on a bill of 
exchange, with an alteration in the amount appearing on its face, 
the court held that the party producing the bill must show that the 
alteration was made by consent of the parties, or before issuing the 
bill. 

And in Clifford v. Parker, 2 Mann, and Gr., 909, (3 Scott N. R., 
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233,) it is said that when the date of a will has been altered, it is the 
duty of the plaintiff to give some evidence of the circumstances under 
which the alteration was made. 

The like proposition is stated in 3 Carr. and Paine, 55; Bishop v. 
Chamber, but although the plaintiff gave no account, &c., it is left 
for the jury to say if an alteration was made after the completion of 
the instrument. 

In this country it was held, in Hill v. Barnes, 11 N. Hamp., 395, 
and in Humphrys v. GuiUow, 13, lb. 385, that the alteration of a note 
apparent on its face, must be presumed to have been made after exe- 
cution and delivery. But it is said in the first case, that the jury 
may be satisfied in some cases from an inspection of the paper 
itself, that the alteration was before the signing. See, also, to a 
similar purport. Com. ^Rl. Rd. Bank v. Lum.r 7 How. Miss. R., 4l4» 
and 1 How., 104. 

So as to the erasure of the name of one of several obligors in a 
bond, the obligee must account for the alteration. Barrington v. 
Bank of Washington, 14 S. and R., 405. 

But in Simpson v. Stackhouse, 9 Barr., 186, the court held that the 
onus of showing that an alteration in a negotiable instrument was 
lawfully made is on the holder, but that in other instruments it 
seems the presumption is in favor of the validity of the instrument 
till the contrary appears. 

In Crooch V. Bryant, 1 Shep., 386, held that an alteration of a 
figure in the date of a note was not of tZ^e//* evidence that the altera- 
tion was made after execution and delivery, it is a question of evi- 
dence to be submitted to thef jury. 

In Cumberland Bank v. Hall, I Halst, 215, it was held that the 
law would 710^ presume an alteration which is apparent on the face 
of the instrument to have been made mter its execution, but that it 
is a question for the jury. 

Davis V. Carlisle, 6 Ala., 707, is to the same purport. 

In Crabtree v. Clark, 7 Shep., 337, it is said to be a question for the 
jury, though no explanation is offered ; and an instruction by the 
court that the note is void, if the alteration be not accounted for by 
the plaintiff, is erroneous. 

In Fallen v. Shaw, 3 Dev., 238, it is said that if an alteration in a 
bond be prejudicial to the obligee, it will be presumed to have been 
made before the execution ; and in Matthews v. Coalier, 9 Missouri* 
705, held that the law presumes an erasure or interlineation to have 
been made before it was signed, unless the instrument is suspicious 
on its face. When it is so considered by the court, then no presump- 
tion arises, but it is left to the jury. 

In Wilson v. Henderson, 9 S. and M., 375, it is held to be a ques- 
tion for the jury, whether the alteration was before or after delivery* 
and in determining this fact, they may consider the nature of Uie 
alteration, as whether advantageous to the holder or not. 

And in Beeman v. Russell, 20 Verm. R., 205, it was held that an 
alteration, if nothing to the contrary appear, should be presumed to 
have been made at the time of the execution and delivery $ but that 
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generally the whole inquiry, whether there has been an alteration, 
and whether in fraud of the other party, to be inferred from the face 
of the instrument or from other proof, is to be left to the jury. See, 
also, Baily v. Taylor, 11 Conn., 531. 

In this conflict of opinion, it appears to me that the sensible rule, 
and the rule most in accordance with the decisions of our own state, 
IS, that the instrument, with all the circumstances of its history, its 
nature, the appearance of the alteration, the possible or probable mo- 
tives to the alteration or against it, and its effect upon the parties 
respectively, ought to be submitted to the jury, and that the court 
cannot presume from the mere fact that an alteration appears on the 
face of the instrument, (whether under seal or otherwise,) that it was 
made after the signing. 

Some alterations may be greatly to the disadvantage of the holder 
or party setting up the instrument Shall it be presumed that he 
made them unlawfully against his own interest ? Others maybe m- 
different as to him and favorable to some other — no presumption in 
such case can exist against him. 

In the present case, however, the party setting up the release was 
not entirely without evidence throwing light on the subject of the 
alteration, so that whatever might be the presumption, had nothing 
appeared but the altered date, there was enough to entitle the re- 
lease to be received as evidence for the consideration of the referees. 

The witness, Robins, testified that Mandeville and Field signed the 
release before the plaintiff signed it* 

Field testifies that he signed it in the latter part of May. 

This is some evidence that the instrument now bears its true and 
proper date, t. e. of the time when it was signed, and, consistently, with 
entire fairness explains the alteration. When to this is added, that in 
respect to the claims of this plaintiff, there was no motive to any 
alteration — (for, whether dated in March or May, the release, if oth- 
erwise valid, was alike effectual) — ^the inquiry became, in every 
point of view, a proper one for a jury or the referees. 

There was, therefore, no error on the part of the referees in re- 
ceiving the release in evidence, so far as alteration was urged as an 
objection, and having received it, we must conclude from their report 
that they found as a matter of fact that it had not been vitiated by a 
fraudulent alteration. 

The remaining question is, whether the defendant's affidavit of his 
indebtedness to the plaintiff was conclusive upon him, so that he was 
precluded from setting up the release as a defence. 

In or about March 1847 the plaintiff and other creditors of the 
defendant united with him, in a petition for his discharge from his 
debts as an insolvent, under the statute authorising such discharge 
on the petition of the insolvent and creditors to the amount of 
two-thirds of all of his indebtedness. 

And the plaintiff, in compliance with the statute in that behalf 
annexed to the petition an affidavit that the defendant was indebted 
to him in the sum for which this present suit is brought. Before the 
petition and affidavit were presented to the Judge the plaintiff exe* 

VOL. X. 4 



M THE NEW-YORK LEGAL OBSERVER. 

CJonrt of Common Plena. — ^Maybee v, Sniffen. 

cuted a fall release and discharge to the defendant of all claims 
and demands, &c., to that date, but did not withdraw his name from 
the defendant's petition nor require the defendant to return his affida- 
vit, thus leaving it in the power of the defendant to impose upon the 
Judge and upon other creditors by representing the petition to be 
signed by creditors when he had in his pocket the release of several 
of the very debts named in his schedule, which debts were the sub- 
ject of computation to make up the two-thirds in amount, to give 
the Judge jurisdiction and secure a compulsory discharge from those 
who had not signed the petition. 

And accordingly with the release from this plaintiff and other 
creditors in his pocket, the defendant in July presented the petition 
to the Judge, and at thai time made oath before him that the account 
of his creditors therewith delivered was in all respects just and true. 
This is the oath upon which the pbiintiff now relies to destroy the 
release or exclude it from the consideration of the referees. Credi- 
tors appeared and objected to the defendant's discharge, and for some 
reason not disclosed by the evidence before us it was denied. 

The plaintiff having now brought suit for the debt originally due 
to him, now insists the defendant's affidavit operates as an estoppel 
am pais^ and that he cannot be permitted, by setting up the plaintiff's 
release, to prove in this action that he swore falsely when he pre- 
sented his petition as an insolvent and thus endeavored fraudulently 
to obtain a discharge. 

These are strong reasons for holding this defendant strictly to the 
presumption that he swore truly when he presented his petition, and 
regard for the integrity of judicial proceedings forbids that a party 
to a record should be permitted to impeach the verity of what he 
has himself made the foundation of its validity. 

We have no hesitation in saying that in any matter founded jppon 
the proceeding sought to be contradicted, or growing out of the 
assignment and discharge obtained in reliance upon the affida- 
vit in question this defendant would not be permitted to deny the 
truth of the affidavit. Illustrations of a like character may be found 
in Harmar v Davis^ 7 Taunt., 577--8. In an action against the de- 
fendant by the assignees of a bankrupt, it appeared that it was upon 
the petition of the defendant, supported by his own affidavit, that the 
bankrupt owed him £303 that the commission issued. The court 
held that it was not competent for the defendant to deny that the 
bankrupt owed him this sum. That the assignees^ deriving title 
imder the commission sued out by the defendant, he could not im- 
peach that title by insisting that in fact the bankrupt owed him 
nothing, or a sum too small to support the commission. 

Ledbetter v. Saltf 4 Bing., 623, is to the like effect. 

And in Watson v. Wace, dsc.^ 5 Barn, and Cres., 150, a debtor in 
custody obtained his own discharge upon an application founded upon 
the fact of his own bankruptcy, and that his detaining creditor had 
proved the debt under the conunission in bankruptcy. It was held 
that he could not afterwards, in an action against the assignees, dis- 
pute the validity of the commission. 
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Bat it by no means follows from this, that every proceeding in 
court, and every affidavit made by a party to a judicial proceeding, 
concludes him in a matter not connected therevirith nor founded 
thereon. 

It was urged that this defendant ought to be concluded by his 
attempt at frauds that having, by his falsehood, given the judge ap- 
parent jurisdiction of his proceedings as an insolvent, in which he 
might have been successful, he ought not to be permitted to defend 
this action by alleging the fraud, which he virtually does by setting 
up the present release. 

I cannot regard the plaintiff as in this respect in any better posi- 
tion, nor entitled to any more favorable regard. 

If the defendant attempted a fraud, he had the assistance of the 
plaintiff. The plaintiff aided him by his petition and his oath. If 
the petition and the oath were literally true when signed by the 
plaintiff, they became false the moment the release was signed ; and 
if there was fraud in the matter, the plaintiff, by suffering the de- 
fendant to retain his petition and affidavit after the release was 
given, was as guilty of the fraud as the defendant himself. 

In this aspect, the case stands thus: — ^The plaintiff showed a 
prima facie cause of action. The defendant produced a release, 
which, according to its purport, is a complete defence. The plaintiff 
thereupon, avers, that by a joint fraud attempted to be practised by 
the defendant and himself upon the court and other creditors, the de- 
fendant is estopped to set up the release as a defence. To this I can- 
not subscribe. This is in effect an attempt of the plaintiff to avoid 
his own solemn release by setting up a fraud in vhich he united with 
the defendant. I think rather the fraudulent transaction should, bs 
between this plaintiff and defendant, be disregarded altogether, and 
the plaintiff be lefl to avoid the release if he can mon other principles. 

There are two grounds upon which it is insisted t^at this affidavit 
may operate as an estoppel in pais^ or as a conclusive admission ixot 
open to contradiction. 

FHrst. Because it has been acted upon by the defendant, and he has 
thereby gained an advantage. Second. That it is against public 
policy to permit a party thus to practise an experiment upon our 
judicial proceedings, and afterwards deny the facts upon which thos^ 
proceedings rest. 

Many examples under the first named ground, and various illustra- 
tions of the principle, are mentioned in 1 Greenl. £v., § 907, but I ap- 
prehend the prineiple is not broad enough to reach the present case. 

It is not an admission which has been acted upon by the party 
making it alone^ but one acted upon by others^ who would be preju- 
diced in consequence, if he were suffered to deny it, that is ^conclusive. 

Mr. Greenleaf says they are <^ admissions,'' which have been acted 
upon by others, which are conclusive against the party making then^u 
in all cases between him and. the person whose conduct he has thus 
influenced, and it may be added, whose rights have been affected by 
a reliance on the truth of the admissions. 

And, therefore, had this defendant obtained a discharge under his 
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petition and afBdavit, supported by the petition and affidavit of the 
plaintiff, neither of them could have been permitted (as already sag- 
gested above) as against the trustees to be appointed, or other parties 
to that proceeding, to deny the truth of their respective affidavits eo 
as to affect the regularity or integrity of the proceeding. 

The general rule, governing admissions of this character, is stated 
in the Welland Canal Co. v. HcUhaway^ 8 Wend., 483, by Nelson, J. : 
^ A party will be concluded from defying his own acts or admissions, 
which were expressly designed to influence the conduct of another, 
and did so influence it, and when such denial will operate to the in- 
jury of the latter^' — (see the cases cited.) 

This rule is almost in very terms adopted in Dezell v. OdeUj 3 Hill, 
219, and the caution to be observed against extending this species of 
estoppel beyond the strict limits of this rale, is strongly urged by 
Bronson, J., who thought the facts in that case were not within it. 

In FVoat v. Saratoga Mutual Ins. Co.^ 5 Denio, 1 54, and in Truf" 
cott V. Davis^ 4 Barb., 405, the rule is laid dowa with tbe mme imre* 
ful limitations. 

In this aspect, it makes no difference that the admission is swam to. 

In NidioU V. Downs, 4 Carr. and Payne, 330, it was said by counsel, 
that when this objection was urged before hord EUenborough, to an 
action on a bill of exchange, that the plaintiff had not insert^ it in 
his schedule of assets in a proceeding under the insolvent debtor act; 
his lordship said that a man was not to be cheated ont of what was 
really due to him because he had attempted to cheat his creditors. 

In Ellis V. Watson^ 2 Stark., 453, the sworn entry by the defendant 
At the Custom House, that himself and certain others were partners, 
was held not to conclude him, so that he might not prove that he was 
not a co-partner, the suit being by a person who had not acted upon 
the faith of the entry. It would have been held, otherwise, in favor 
of the government. See, also, T^owia* v. White^ 1 Tyrwh. and Grang. 
110. 

It cannot be said that the affidavit now in question was an admis* 
sion made to the plaintiff to induce him to any act, on his part, or 
that he has acted upon tV, or in reliance upon the defendant's truth- 
fulness therein, or that by reason of anything done or suffered by him 
founded upon that affidavit, he will siiffer injury if the defendant be 
pern^itted to deny it. It is not an estoppe) within the o€kses above 
mentioned. 

Is it against public policy to permit him to deny it 7 

I have already suggested that a party will not be permitted to 
deny the /ci(?/5 alleged by him in a judicial proceeding, which have 
been acted upon by others through his procurement, so as to impeach 
their claims founded thereon, as in the cases cited above from 7 
Taunt and 4 Bing. and 5 Bam. i^ Cres., but these fall legitimately 
and properly within the other rule above stated. 

It is said that in some cases connected with the adn^inistration of 
public justice and of government, admissions are held oonclusive on 
grounds of public policy — as that he who has given money to another 
for his vote, shall not deny his right to vote— ^an intermeddler with 
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the goods of a deceased, shall not deny that he is executor — and 
some other cases mentioned by Greenleaf, and in the notes to his 
second edition, § 210, of vol. 1. But none of them go to the extent 
of including a case like the present. 

Freeman v. Walker y 6 Greenl., 68, goes further than any other that 
I have found, in which a sworn denial of any fraud on the part of the 
ship-master, made by the owner in an application for the release of 
his ship from forfeiture, which was granted by the Secretary of the 
Treasury, was held to conclude the owner in an action by the mas- 
ter against him for wages, in which he desired to prove the master's 
misconduct If this case is to be deemed law, it must be, I think, from 
tho jealousy with which frauds upon the state itself are guarded 
against, and the rigorous rules with which the revenue laws are fenced 
about, both in England and in this county. NicholU v. Doums, 4 
Carr. and Payne, 330, as well as the case referred to by counseU 
shows that sucii aa affidavit as the present does not conclude the 
party because it was used or attempted to be used in a judicial pro- 
ceeding for his advantage, when its truth is questioned in a suit not 
founded upon such proceeding, nor affected by it. That was not a 
iCase in which the debtor swore falsely as to what he owedj but in 
which his schedule did not contain the debt be now claimed to be due to 
him ; and it urged that as his schedule purported to contain all bis 
assets, he was estopped now to claim that a debt not therein men- 
Itioned was due. Surely, public policy, if it applied at all to sach 
eases, would seem to require that what might properly be regarded 
as a fraudulent attempt to keep back from his assignees and from his 
creditors a portion of nis assets, should be punished by withholding 
from him all hope of the future recovery of the debt. But it was not 
so held. It was deemed a very strong circumstance for the jury, but 
not eonclusive. 

The same is held of an answer in Chancery, Doe v. Steely 3 Camp'« 
115, and of a Bill in Chancery, Doe v. Sffboum^ 1 T. R., 3. 

This, in my judgment, is the true character of the affidavit«^it was 
a solemn admission of the debt— it was entitled to great weight as such. 
It would go far to support any claim to avoid the release, if there 
was the slightest evidence to invalidate it In the absence of any 
explanation or history of either the one or the other, it might over- 
come the release % and it was proper to be considered by the referees, 
in conaectioa with ad the circumstances alleged and proved by the 
parties. The cases cited by the plaintifPs counsel, {Peacock v. Haines^ 
10 East, 104 ; Radford v. Mcintosh, 3 T. R., 632 ; Dicker son v. Cow- 
ard, 1 Bam. & Aid., 677, and Borryman v. Wise, 4, T. R., 366) are 
all regarded as admissions proper to go to the jury, but it was 
neither urged nor held that they were conclusive. 

Entertaining these views, we conclude that the evidence was 
properly received, and that the finding of the referees upon the facts, 
(under circumstances of no little embarrassment and uncertainty 
respecting the true relations of the parties under all the evidence re- 
lating as well to the release as to the alleged payment by transfer of 
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the church contract, and especially when the good faith of both par* 
ties is involved in such doubt,) ought not to beMisturbed. 

The motion to set aside the report of the referees most be denied, 
with costs. 



Before the Hon. D. P. INGRAHAM, First Jndge. 

Special Term^ at Chambers^ December ^ 1851. 

Simeon Wilcox against James Gordon Bennett. 

MOTION T<^ set aside ORDER DISMISSING COMPLAINT. 

Whether a non-sdt is properly granted or not, cannot be reviewed on a motion to set aade 

the judgment on the ground of surprise. 
Where the defendant famishes a oopy of pleadings on which the action is tried and the 

question is discussed on the trial whether such copy is correct or not, it cannot be afterwards 

considered as a ground of surprise to set the judgment assigned. 
A motion made for a new trial on the ground of surprise will not be granted on the 

ground that the oounse was turprUed at 3ie decision of the court 
The 174th section of code does not apply to such a case. 

This was a motion to set aside the order dismissing the complaint. 
The facts sufficiently appear in the opinion of the Court. 

/• PalmeVf for the Plaintiff. 

B. Gtdbraith, for the Defendant. 

Ingraham, First Judge — ^In this case the defendant served an 
amended answer after a reply and notice of trial. Tlie plaintiff 
omitted to reply, but went to trial. Upon the trial he was nonsuited 
on the pleadings. The Court held the new matter in the answer as 
admitted for want of a reply, and dismissed the complaint* 

The plaintiff now moves to set aside the order of dismissal of the 
complaint. 

1. Because the Judge erred in his decision on the motion. 

This cannot be reviewed by another Judge on a motion. If the 
plaintiff thinks there was error in the Judge's decision he must appeal 
to the General Term or apply to the Special Term on a case or bill 
of exceptions. 

2. Because the amended answer was irregularly served. 
Whether it was so or not does not appear in these papers, inas* 

much as no time is stated when the answer, reply or amended answer 
was served. 

3. Because the copy pleadings furnished by the defendant to the 
Court on which the case was disposed of were incorrect. 

The copy of the complaint handed to the court is a cojpy of the 
complaint as served on the defendant ; .the alleged differeuce is in the 
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word '* Indictment" being used instead of '^Indictments.** In the com- 
plaint served the word is in the singular, and the same as the copy used 
in court. This is all that can be required of the defendant in furnish- 
ing pleadings, He answers the complaint as served on him. He 
prepares for trial on such complaint as served, and is bound by no 
other. Besides, the plaintiff had bis attention drawn to this part of 
the complaint upon the trial. He knew then, and should have sub- 
mitted to the Court correct pleadings if there was such an error. It 
appears by the affidavit that the plaintiff merely stated the allega- 
tion as he supposed it was in the pleading, and when told that it was 
not in the complaint appears to have made no further objections. 

It is evident from reading the preceding part of the complaint 
that no such case could exist. It says there is an indictment against 
Simon Wilcox, and then afterwards says, " The trial of Simon Wilcox 
on the indictment^ &c. *^ It would be nonsense to say indictments in 
the last sentence where there was only one indictment on which 
Wilcox could be tried. 

4. And lastly, because the plaintiff's coUni^el Was surprised by the 
decision of the Court, and asks to be relieved because he was guilty 
of mistake or excusable neglect, under section 174 of the code. 

That a counsel is surprised by the decision of a court on the trial 
of a cause is not an uncommon thing — generally one side or the other 
is surprised at the termination of the cause. But it never yet has 
been held that such surprise was the ground of granting a new trial. 
If the decision was right then, although the counsel was surprised, it 
ought not to be reserved. If it was erroneous, it cannot be corrected 
on this motion. 

Nor do I think an error of this kind comes within the meaning of 
the words, '' through his mistake, inadvertence, surprise or excusable 
neglect," in the 174 section of the code for which a party is to be re- 
lieved from a judgment. That was intended to relieve a party from 
a judgment obtained by default, but not upon a trial. 

If it be conceded that verdicts and judgments upon trials of 
causes are to be set aside because the counsel is surprised at the deci- 
sion, or because the party has committed errors in his pleadings, there 
will be no end to litigation, and every contested case can be opened 
either because the counsel is surprised at the result of the case, or 
because he finds, after trial, that he might have made a better case 
on different pleadings. 

There may be a case where the discretion of the Court in granting 
a new trial might be properly exercised for such a cause, but if such 
a case ever should arise it must be in a much stronger one than the 
present, and one entitling itself to much more favorable considera- 
tion than appears on these papers. 

I think the motion must be denied, with f 10 costs. 
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Edward L. Houghton and others against John W. Latson. 
[Same Term.'] 

AMENDMENT OF ANSWER UNDER THE AMENDED CODE OF 1851. 

A defendant will not be permitted to amend hw answer, by adding a new ground of defence, 
where the twenty days after serrice of the answer has elapsed. 

The points presented on this motion appear in the adjudication. 
/. TT. Latson^ defendant, in person. 
C. B. Smith, for plaintiff. 

Ingraham, First Judge. — This is a motion to amend an answer by- 
adding an entirely new ground of defence more than twenty days 
after the service of the answer has expired. 

Under the 173d section of the code of 1849, this amendment could 
have been allowed, that section providing that the pleading might be 
amended by inserting allegations material to the case. 

By the present code the system of amending pleadings is materi- 
ally altered ; such amendments now are confined to the period of 
time within 20 days after answer or after service of answer or de- 
murrer, and this can be done of course without motion, sect. 172. 

At any other time the Court on motion may amend a pleading in 
furtherance of justice, but such amendment must not change substan- 
tially the defence^ sec. 173. 

The amendment of this section altering it so materially must be 
considered as intended to prevent the plaintiff from setting up any 
new claim in his complaint, or the defendantfrom setting up any new 
defence in his answer after the 20 days have expired. 

These provisions will not allow the amendment proposed. In some 
ca^es the rule will operate harshly, but in the present case the de- 
fence sought to be set up is one of a technical character not going 
to the merits and its exclusion under the circumstances cannot work 
injustice to the parties. 

Motion denied without costs, as the question is new. 

iSuperior tfourt. 

{For the City of New-York.) 

all the judges present. 

January 5th. — It was ordered that the Hon. Thomas J. Oakley be 
and he is hereby re-appointed Chief Justice. 

Common |)Ua0, 

{For the City and County qfNew- York.) 

The Hon. D. P. Ingraham was re-appointed First Judge of the 
Court of Common Fleas. 
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iSupreitu €onvt. 

December General Term^ 1651. 

{Seventh Judicial District.) 

Boforo WELLES, SELDEN and JOHNSON, Josticei. 

Lawrence Johnson agt. George B. Rich and others. 

THE free-school LAW OF 1849. 
The Act of Marcli 26th; 1849, known as the " IVee-Sohoo] Lbw,^' is oonstitntional.* 

The action was commenced in a Jastices' Court, in Monroe County, 
against the defendant, for property belonging to the plaintiff, taken 
and sold by virtue of a school warrant, issued by the defendants for 
the collection of taxes, under the Free-School Law of 1849. The 
defendants justified, being trustees of the district. The jury found a 
verdict for the defendants. The plaintiff appealed to the County 
Court of Monroe County, from the judgment rendered by the Justice* 
which court reversed the judgment on the ground that the law was 
unconstitutional. The defendants appealed to this court from the 
judgment of the County Court 

Geo. P. TownsBTidf for defendants. 

/. D. HtisbandSf for plaintiff. 

Johnson, Justice. — ^This ease turns entirely upon the question of tke 
constitutionality of the Act of March 26, 1849, known as; the Free- 
School Law. 

The question is one of great interest, involving the powers of the 
legislature in the enactment of laws generallv, under the constita- 
lion of the State, and deserves a diligent and careful examination, 
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and more especially so, since, as it is anderstood, there have been 
decisions by several of our Judges adverse to its constitutionality. 

The plaintiff's counsel denies that any such law was ever enacted 
by the legislature. The act, upon its face, as it stands in the statute- 
book, of which all our courts are bound to take judicial notice, shows 
that it was passed by the Senate and Assembly in the usual form, 
** three-fifths being present." 

It is conceded, however, that the act in question passed regularly 

through all the forms of legislation required by the constitution, and 

"received the sanction of the executive in due form, and that the 

enacting clause is in the precise form prescribed by the constitution. 

But it is insisted that the act itself furnishes internal evidence that 
the legislature did not enact it, and that this evidence is furnished by 
the latter sections from the tenth to the fourteenth inclusive. 

These sections are regarded as necessarily nullifying and striking 
out the enacting clause, and delegating all the power over the 8ubh 
ject, which the constitution has conferred solely upon the legislature, 
to the people. By these sections, it is urged the legislature have un- 
dertaken to invest the electors with the power of enacting laws at 
the ballot-box. 

If it bo true that this statute was not enacted by the legislature, but 
by the people undertaking to act in a legislative capacity, it cannot 
be upheld. Article 3rd of the Constitution, section 1, declares that 
the legislative power of this State shall be vested in a Senate and 
Assembly. 

No authority is given to the legislature to confer legislative power, 
except upon boards of supervisors of the several counties, and that 
only of " local legislation." It follows, therefore, that if this statute 
was enacted by any other body than the Senate and Assembly, it is 
wholly unauthorised and void. 

But let us examine these sections and see whether the legislature, 
by including them in the enactment, nullified their own act and ren- 
dered it void. 

Section 10 declares that the electors shall determine by ballot at 
the next annual election in November, whether the act shall or shall 
not become a law. Sections 11, 12, and 13, provide for the manner 
in which the poll-lists should be furnished, the form of the ballot, the 
manner in which it should be folded, the box in which it should be 
deposited, and for the canvassing of the votes so cast. Section 14 
provides, that in case a majority of all the votes in the State shall 
bei cast against the new school law, this Act shall be null and void ; 
and in case a majority of all the votes in the State shall be for the 
law, this Act shall become a law^ and shall take efiect on the 1st day 
of January, 1650. 

Much stress has been laid upon the 10th section of the Act, and it 
is claimed that by thiKt section the legislature enacted that they would 
not enact the law. But the section admits of no such interpretation- 
It is to be read in connection with the 14th section, and it is obvious 
that the scope and purport of both sections are the same. 

The question is ngt at all varied from what it would be, were the 
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10th section stricken out, and the objection left to stand upon the 
14th section alone. The substance and plain import of the two sec- 
tions taken together, are, that the Act shall become a law on a day 
certain, upon the condition that a majority of all the votes cast in 
the State upon the subject shall be, when canvassed, found in its 
favor; and that otherwise it shall be null and void. The proviso is 
not that the statute should not be enacted by the legislature, but that 
it shall not become operative as a law after its enactment, except 
upon the condition or proviso being fulfilled. 

In short, they enacted that the enactment should not become a law 
of the land, except upon the happening of a certain event, which 
was, a majority of the votes being cast in its favor. But the position 
is assumed and urged with great strenuousness that because the 
Act in question couid not become a law, unless a majority of the 
electors should vote in its favor, it follows as a necessary conse- 
quence, that the electors passed the Act at the general election, and 
that the Act undertook to clothe thorn with legislative power. 

But .this consequence by no means follows. The same might be 
-said of every Act which is passed to take effect upon the happening 
of some event, either certain or uncertain. It is no law unless the 
event happens, and yet it has never been supposed that any legisla- 
tive power was conferred upon the agency by which the event was 
trouglit about. All our statutes, unless some other time is prescribed, 
take effect, as laws, in twenty days after they are enacted, and not be- 
fore. This is by a general statutory provision. It is conceded tflhat 
a longer or shorter time may be prescribed, a day or a year. In 
every such case the .enactment is of no force as a law until the -period 
arrives. It may have the Vital principle in it, but its activity is sus- 

E ended .until the appointed period. Before that time no rights can 
e acquired under it, no one is responsible for violating its provisions ; 
it is, in short, a dead letter until the fixed period. It does not follow 
from this, however, that the legislature do not enact the law-, nor 
was it ever dreamed that, by fixing a remote day, the legislature 
were conferrtng legislative power upon the agencies which produce 
the revolutions of the globe. The whole .difficulty seems to me to 
have arisen from confounding the distinction between the exercise of 
legislative powdr in framing and enacting laws, or a statute which 
is to become a law ; and the exercise of another altogether different, 
and foreign but subordinate power, in producing the event or result 
upon which such enactment is to take effect as a law. 

The distinction seems to me too broad and obvious to be overlooked 
by any mind the avenues to which are not too firmly barred by fore- 
gone conclusions, and wliich Is unbiassed by a fixed habit of constitu- 
tional scruples. 

In either case, where an Act takes effect on a day certain, or upon 
the happening of some prescribed event which is altogether uncer- 
tain and contingent, it is a part of the enactment, and the exercise of 
the legislative power, which fixes the day or prescribes the event. 
These are subjects of legislative appointment and authority. The 
agencies which fulfil the condition or proviso, or defeat it, are no 
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part of the legislation, but altogether secondary and subordinate. It 
is true that the enactment would not become a law without the con* 
currence of the event, but it is the paramount force and authority of 
the enactment, nevertheless, which gives it the character of a law. 
That is the vital principle which alone gives the event its power. 

In regard to the Act under consideration, it came from the hands 
of the legislature, complete and perfect in all its provisions and de« 
tails. All duties under it were prescribed, and all penalties for its 
violation. It was just such an Act as the legislature, in the full ex« 
ercise of their discretion, thought fit and proper to pass. It must be 
admitted that the subject of the enactment is peculiarly within the 
scope of legislative guardianship and authority, aud the object in the 
hignest degree beneficent and salutary. 

What right or authority did the legislature confer upon the elect- 
ors T Were they authorised to change the Act, to amend or modify 
its provisions, or substitute some other Act of their own framing, and 
pass that in lieu of the one submitted 7 Nothing of the kind. Such 
power might have been legislative power; but they were simply 
authorised to express their assent or dissent in a prescribed mode, 
and they did nothing more. Afler the vote was given and canvassed, 
all the provisions of the Act remained as they were before. It did 
not even then become a law, but had to await the day the legislature 
had prescribed, some two months after. To call this legislation is a 
sheer confounding of all proper distinctions. 

It is urged that the Constitution does not authorise legislation of 
his character. This is a mistake. 

The Constitution, art. 7, sec. 12, expressly provides that certain 
Jaws passed by the legislature shall not take effect until they have 
been submitted to the electors at a general election, and received a 
majority of all the votes cast for and against it, and no such law is 
to be submitted to be voted on within three months after its passage. 

The Constitution, therefore, not only recognises this kind of legis- 
lation, but expressly requires it in certain cases, and forbids it in 
none. The Constitution, obviously, does not treat this vote of the 
electors as legislation, but in the light of ratification or objection 
merely ; because all legislative power is expressly and unqualifiedly 
conferred upon the Senate and Assemblv. This is precisely what it 
is ; and this seems to me to cover the whole ground of controversy. 

It would be sufficient, however, independent of this, to say, that 
the Constitution did not prohibit it; because the full unqualified 
power t) legislate for the State, upon all constitutional subjects of 
legislation, necessarily comprehends the power to prescribe not only 
the time when an Act shall become operative as a law, but also the 
event or condition upon which it shall become so. 

To hold that the legislature may enact laws but shall not prescribe 
the time, or event, or condition upon which they shall take effect, 
would be to qualify and abridge powers clearly and necessarily vest- 
ed in them. 

If it be conceded that they may prescribe conditions, and pass acts 
to ti^ke effect only upon the happening of some event or cpntingency, 
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iiirhich is altogether uncertain, as the declaration of war by a foreign 
power, or the failure of the revenues of government from the ordi- 
nary sources, or the like, it must follow that they may prescribe any 
event or contingency they may deem proper. 

Unless this discretion is limited, and controlled by some constitu- 
tional provision, it can make no difference whether the condition is 
the result of an election or the breaking out of the cholera. This 
must be so, unless it can be shown that there is some original and 
inherent vice in a vote of approval by a majority of the electors, 
which operates as a positive and irresistibly annulling force over and 
independent of all constitutional grants and prohibitions. This is a 
task I think no judge will undertake. 

The constitutional authority of the legislature to pass laws to take 
effect upon the happening of some event which might or might not 
happen, was scarcely denied upon the argument. It is fully admitted 
by the learned judge who dissents from the conclusion of the ma- 
jority of the court in this case, and is well sustained by authority and 
usage. A distinction is, however, sought to be taken, between an 
event like the result of an election and some other event happening 
in the order of nature, or in the intercourse between nations, or in 
the ordinary progress of the affairs of government. It must be per- 
fectly apparent, however, as it seems to me, that if there be any dis- 
tinction, it is a difference of degree merely, and not of fundamental 
principle, upon which grave constitutional questions turn. Admit the 

?»rinciple, and no distinction between the cases supposed can be 
bund which does not resolve itself at once into a question of policy 
or expediency merely. The line of demarcation between a vote 
upon an Act after it has passed, by way of ratification or approval, 
and which operates to fulfil some condition or to satify some proviso 
in the Act itself, and the legislative function in framing Acts and 
voting upon their passage through the legislature is broad, clear, and 
well defined. I think I have shown quite satisfactorily, by a refer- 
ence to the constitution, that it nowhere forbids, even by implication, 
the submission of Acts, afler they have passed the legislature, to the 
people for their approval, and making such approval the condition 
upon which the Act shall become operative as a law, but rather 
sanctions it. 

This was not a law creating a public debt, or it could not have 
taken effect until it had been submitted to the people in the manner 
that it was submitted, by the express language of the constitution. 
But it was an Act which, if it became a law, involved the necessity 
of general taxation, for great public purposes, and although it might 
have been enacted as a law without consulting the electors, and 
even against their known wishes, the submission, so far from render- 
ing it unconstitutional and void, ought not to be regarded as even an 
abuse of legislative discretion. 

The legislative functions are just as fully and completely exer- 
cised where an Act is passed to take effect at a future day, or upon 
the happening of some uncertain event, or the ratification of some 
other body, as when the Act takes effect immediately. 
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The time and the condition are parts of the enactment the same as 
any other provision. 

I confess, however, that I am entirely opposed upon principle to 
this mode of legislation, in all cases where it is not required by the 
clear and express terms of the Constitution. There may be occa- 
E^ional exceptions in new and extraordinary cases ; but as a general 
rule I regard it as an unwise and unsound policy, calculated to lead 
to loose and iixiprovident legislation, and to take away from the 
legislator all Just sense of liis high and enduring responsibility to his 
constituents and to posterity, by shifting that responsibility upoa 
others. Experience nas also shown, that laws passed in this man- 
ner are seldom permanent, but are changed the moment the excite- 
ment .under which they are ratified has abated or reversed its cur- 
rent. Of all the evils which afflict a state, that of unstable and 
capricious legislation is amongst the greatest. 

The only authority relied upon on the argument to show the law 
unconstitutional, was the case of Parker v. Commonwealth^ 6th Barr. 
597. I have examined that ease with great care, and am constrained 
to say, with all due respect, that in my judgment it cannot stand the 
test of ^ime a,nd scrutiny upon the reasons assigned by the learned 
judge who delivered the opioi^n of a majority of the court The 
case arose under the excise law of Pennsylvania^ passed in 1846, 
which was similar in Its provisions to our late statute on the same 
subject, the pilncipal difference being, that there the electors voted 
by counties Instead of towns, as under our Act. It is somewhat dif- 
ficult to determine the precise point upon which the case turned, 
owing to the great number of irrelevant topics introduced, and the 
general and discursive manner in which they are all discussed. 

The principal ground of objection seems to have been, that it was 
left to the electors to determine in their respective counties by bal- 
lot, whether the new law should take effect o^ the old one still re- 
main in force, in their respective counties. This was regarded as 
authorising the people to legislate and for that reason mainly the 
law was adjudged unconsttutional. The learned judgP, in the same 
opinion, nevertheless holds the Act of 1833, providing for the estab- 
lishment of common schools in Pennsylvania, free from all constitu- 
tional objection, and yet, according to the opinion, that Act in terms 
provided that it should be submitted to the qualified electors of each 
district, to determine by ballot whether the system should be adopted 
in their district. If a majority voted in favor of the system, the law 
took effect in such district, and it forthwith becanoe entitled to a por- 
tion of the public fund. In districts where the majority of the votes 
was adverse, the law was not to take effect, but was suspended un- 
til a favorable vote should be obtained. 

The learned judge professes to see a clear distinction between the 
two cases in principle, but it has eluded my scrutiny. The only dif- 
ference I can perceive exists in the subject matter of the two acts. 

' It may not be amiss, in reference to this case, to suggest that in all 
the multitude of prosecutions under our late excise law, in every 
part of this State, no such objection occurred to any judge or coun- 
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sel ; but, what is still more to the purpose, the Supreme Court of 
Pennsylvania, in two subsequent cases, have entirely receded from 
the ground attempted to be maintained in that case, although they 
have not openly and in terms overruled it. In the case of Common^ 
wealth v. Quarter Session (8th Barr. 391) it was held distinctly that 
the legislature might repeal a law through the secondary means of 
a popular vote. A new township had been erected from a part of 
another township, and subsequently the legislature passed an Act 
submitting it to the electors of the old and new townships, to deter- 
mine by ballot whether the new township should continue as such 
or be annulled. If a majority of the votes were in favor of the new 
township, it was to remain ; if opposed, it was to be annulled, and 
remain as though no township had been erected. This was adjudged 
constitutional. In Commonweallh v. Painter (10th Barr. 214), the 
same question arose under an Act submitting it to the determination 
or the electors whether the seat of justice in Delaware county should 
continue where it then was located by law, or be removed to some 
other place. This was also held to be constitutional. In both these 
cases the authority of Parker v. The Commonwealth was invoked as 
establishing a contrary doctrine, but without avail. The court held 
that the case did not apply, and they take occasion to say that the 
case had been misunderstooli. 

That, in that case they determined nothing, but that the general 
assembly could not delegate to the people the power to enact laws 
by the exercise of the ballot. The principle was doubtless correct, 
but its proper application to that case is another question. In this 
case of Commonwealth v. Painter^ the court cite with approbation, 
as " a strpng illustration of the faculty of the legislative power," the 
Act of Congress of July 9, 1849, providing for the retrocession of the 
County of Alexandria, in the District of Columbia, to the State of 
Virginia. 

By one of the sections of that Act it was submitted to the qualified 
electors of the county to determine the question of retrocession. If 
a majority of the votes were against the retrocession, the Act was to 
be null and void ; and if in favor, it was to take effect and be in full 
force — almost precisely like our Act under consideration. The court, 
in commenting upon this Act of Congress, say, that it must ** be con- 
sidered as high authority and a precedent in the development of the 
constitutional function of the legislative power," and one reason 
assigned is, that many of the most profound constitutional lawyers 
in the Union were in Congress at the time, and participated in its 
enactment, 

I have bestowed more attention upon the case of Parker v. The 
Commonwealth than the occasion would seem to justify, were it not 
that it has been the great source of mischief and confusion of ideas 
upon subjects of this character. But since the Supreme Court in that 
State have wisely retreated from the position there assumed, I trust 
that it will no longer be permitted to vex and confound us here. 

The decisions in the Supreme Court of our sister State are now 
clearly in favor of the constitutionality of the Act under considera- 
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tion. The case of cargo of the Brig Aurora v. The United States 
(7 Cranch, 382) is als3 a strong case in support of the same general 
principle. In every one of these cases, even that of Parker v. Tke 
Commonweallh^ the constitutional power of the legislature to enact 
laws to take effect at a future time upon the happening of some 
event which is uncertain and contingent, is fully recognised and 
asserted. But it seems to me that no authority is necessary to sus- 
tain such a proposition. The exigencies of the government, both 
state and national, must often call for the exercise of such a power 
by their respective legislative bodies, and it cannot be doubted that 
it is clearly within the large grant of legislative power conferred by 
our constitution. It has also the sanction of long usage without dis- 
sent or question till recently. 

I am therefore clearly of the opinion that the Act in question is 
constitutional, and that the judgment of the County Court should be 
reversed, and that of the Justice affirmed. 

Seluen, Justice, concurred. 
Wells, Justice, dissented. 



[Sttpmor Court. 

{May General Term, 1851.) 

{City of New-York.) 

Before SANPFORD, MASON, and CAMPBELU Justices. 

John D. Stewart and Nelson Tcnnicliff ads. Aquila M. Fenly. 

[evidence. STATUTE OF FRAUDS. PRINCIPAL AMD AGENT. 

fiKooe the Codei an agent is a competent witness agiunst his principal, thoogh the tSSod of his 
eridenoe is todiscurge himself from a written contract which he htm entered into in his own 
name, and to oharoe the principal as a party to the contract 

It is sufficient, under the Statute of Frauds (2 R.S., 136, §3), that the contract should be signed 
only by the party to bo charsed ; it is not neoeasary that it should be signed by the party 
who seeks to avail himself of its advantages. 

In an action upon a written contract, parol evidence is inadmissible to show that the party who 
signed it as principal was only agent of a third person, and thus to charge such third persoii 
as the principal, his name not appearing on the fiice of the instrument. 

It is immaterial whether such contract is required by the Statute of Frauds to be m writing 
or not. 

The dictum of Parke, B., in Higgint t. Senior (8 Mees ic Wels. 834), that although it is not 
competent for a person who has signed a contract in his own name to discharge himself from 
liability by 'parol proof that he acted as agent for a third person, yet that it to competent by 
parol proof to charge Biich third person as jnincipal, denied to be law. 

This was an action of assumpsit, commenced in the Supreme 
Court and transferred to this court ; the object of which was to 
charge the defendants as principals upon a contract to deliver oats* 
made with the plaintiffs by A. W. Otis & Co., in these words : 
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*' For a valuable consideration to us in hand paid, we have sold 
A. M. Fenly two thousand five hundred bushels of canal oats, at 
forty-five cents per bushel of thirty-two quarts, to be delivered in 
this city at any time at our option between the first and fifteenth of 
June next, to be cash on delivery. A. W. Otis & Co. 

" New. York, April 23, 1847." 

On the trial before Justice Mason (without a jury), both the Messrs. 
Otis were examined as witnesses for the plaintifi*, though objected to 
as interested, and proved that they executed the contract as agents 
for the defendants, and that the oats had not been delivered. Tho 
evidence to connect the defendants by parol with the contract was 
objected to. 

The other facts appear in the opinion of the court. 

Judgment was rendered pro formd at the Special Term for the 
plaintiffs, from which an appeal was taken to the General Term. 

Wm, Curtis Noyes^ for the defendants, argued the following points : 

L The evidence of the witnesses, A. W. & W. H. Otis, was not 
competent. 1. They were interested, as it appeared that the contract 
declared on had been made with them, and with them alone. 2. The 
contract declared on was void unless in writing ; the plaintiff was not 
at liberty to show by parol in regard to the writing mentioned that 
parties not named in it were bound by it ; it was *' adding to^ varying 
and altering the terms of a written contract,^ which cannot lawfully 
be done by parol. (1 Grcenlears Ev. §§ 273-4 ; 13 Mass. Rep. 158, 
Brown v. Oilman ; 1 PhilippV Ev. 587 ; 1 John Ch. Rep. 429, Stevens 
V. Cooper; 5 John Ch. Rep. 553, Steers v. Steere; 11 Mass. Rep. 27, 
Stackpole v. Arnold). 3. It makes no difference in this respect that 
it was in the course of an attempt to charge a party as principal 
with the act of his alleged agent. There is no rule which makes 
this case an exception to the general doctrine already adverted to, 
and the evil which the statute was intended to prevent is as immi- 
nent in this case as in any other. To allow tho exception here is 
equivalent to a repeal of the statute. (2d Kent's Com. G30 ; 1 1 Mass. 
R. 27, Stackpole v. Arnold; 10 Wend. 271, Pentz v. Stanton / I Denio, 
226, Newcomb v. Clarke.) 

II. The contract declared on was void by the Statute of Frauds, 
for want of mutuality. 1. There was no obligation on the part of 
the plaintiff to take the oats and pay for them, nor did he '' sulh 
scribe"* the contract proved. (Chitty on Con., 5 and 15, and notes; 
2 R. S. 136, § 3, sub. 2 ; 26 Wend. 341, Davis v. Shields.) 2. If it be 
said that a separate contract was signed, the answer is, that none 
was produced, and the parol evidence was objected to. Besides, all 
the writings constituted together but one contract, and the whole 
should have been produced. 

T. H. Rodman, for the plaintiffs, argued these points : 

I. Parol evidence was admissible to prove that the defendiuits 
were the principals of A. W. Otis & Co., although the written coft- 
VOL. x. 2 
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tract in question was made by the agents and signed by them in the 
name of their own firm. Parol evidence is always admissible for the 
purpose of charging the principal, though never for the purpose of 
discharging the agent. And this is so, whether the contract be or be 
not required to be in writing by the Statute of Frauds. {Thompson 
V. Davenport, 9 B. and C. 78 ; also 2 Smith's L. C, 212 and note ; Story 
on Agency, § 270 note ; Jones v. Littledale, 6 Adol. and Ell. 486 ; J^ig"- 
gins V. Senior, 8 Mees. and Wels. 834; Patterson v. Gandasequi^ 15 
East 62 ; Addison v. Gandasequi^ 4 Taunton 574. 

n. The effect of the admission of parol evidence in this case is not 
to contradict or vary the written contract, or to exempt from liability 
those whom it purports on its face to bind. It only shows that it 
binds another, by reason that the act of the agent in signing the 
agreement in pursuance of his authority, is in law the act of the prin- 
cipal. (Story on Agency, § 270 ; note and cases cited.) On the same 
ground parol evidence is invariably admitted to prove that a third 
person, whose name does not appear upon the contract of a firm, 
made in the name of the ostensible partner or partners only, is in fact 
a doi-mant partner. The only distinction between the two cases, is, 
that in the latter the unknown party sought to be charged, contracts 
jointly with the ostensible party ; in the other, he contracts individu* 
ally through that party as his agent. The authority of partners to 
bind each other rests upon the doctrine of agency. Hence, when the 
firm is dissolved, they cease to be agents for each other, and one can 
no longer bind the rest. (2 Smith's L. G.,note to Thompson v. Daven" 
port, 305, 307. 

III. The Statute of Frauds has been complied with. A. W. Otis 
& Go. were fully authorised to make the contract for the defendants, 
one of whom was in the city of New- York when it was consummated. 
It was made under his express authority. The contract was sub- 
scribed by A. "W. Otis & Co., **as the lawful agents" of the defend- 
ants. (2 K. S., p. 136, § 3, 8, 2d Ed.) And they might have main- 
tained a suit in their own names as principals to enforce the contract 
against the plaintiffs. •* The real owner of the property is the proper 
person to bring the suit, although the sale was made by an agent or 
factor." {Hicks v. Whitmore, 12 Wend. 553.) Having the right to 
enforce the contract as principals by a suit in their own names, they 
must be bound to respond as principals in a suit by the buyer. 

IV. This suit is not brought upon the written contract made by A. 
W. Otis & Co., in the sense in which a suit is brought upon a bill of 
exchange or promissory note. The writing here does not constitute the 
contract, but is the memorandum only, the evidence of the contract re- 
quired by the Statute of Frauds. Tiie contract in such case is made 
before any signature by the parties. {Birkmyr v. Darnell, 1 Smith s 
L. G. 134^ The language of the R. S. plainly recognises this distinc- 
tion. (2 R. S., 136, § 3, 2d Ed.) 

y. If the bargain had been consummated by the agents in their 
own names as was done, but in either of the other modes prescribed 
by the statutes, viz., by the delivery of a part of the oats to tiic plain- 
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tiff« or by bis paying part of the price ; and the written memorandum 
bad been dispensed with, the contract would unquestionably have 
been valid, and been deemed for every purpose the contract of the 
defendants. The fact that the contract is in writing does not extin* 
guish or diminish their liability. 

VL The agents were competent witnesses for the plaintiff against 
their principals, to prove their agency, having no interest in the suit, 
(S. 398, Code.) 

By the Court. — Mason, Justice. — ^When this cause was before us, 
on a moticm to set aside the report of the referee, we held that the 
Messrs. Otis were incompetent witnesses for the plaintiff, on the 
ground of interest; that they were themselves liable upon the con- 
tract for breach of which the action was brought, having executed 
the contract in their own names ; and that the necessary effect of 
their testimony would be to charge the defendants and thereby dis- 
charge themselves. We therefore set aside the report, and ordered 
a new trial, without passing upon the other questions presented in 
the case, and discussed by the counsel on the argument. 

The code of procedure, however, which was enacted afler the for- 
mer trial, has altered the rule of law in this respect, and by providing 
that no person offered as a witness shall be excluded by reason of his 
interest in the action, has rendered these individuals competent wit- 
nesses, and they were properly admitted to testify in the subsequent 
trial before one of the justices of this court. As upon that trial no 
other evidence was adduced than what had been given on the former 
trial, a pro formd judgment was rendered for the plaintiff, and the 
case now comes on an appeal from that judgment, presenting the 
questions not passed upon when the cause was previously before us. 

The first point taken by the counsel for the defendants was, that 
the contract on which the action is brought was void for want of 
mutuality — ^that there was no obligation on the part of the plaintiff 
to take the oats and pay for them, and that he did not subscribe the 
contract which was produced and proved. 

But the Statute of Frauds (2 R. S., 136, § 3) requires, not that the 
contract shall be signed by both parties, but by the parties to be 
charged thereby ; and the uniform construction has been, that a si^« 
nature by the defendant alone — that is, by the party sought to be 
charged — is sufficient to sustain the action. {Abbot v. Allen, 3 Taunt. 
169 ; Laythorp v. Bryant, 2 Bing. N. C. 735 ; Ballard v. Walker, 3 
John. Cas. 60 : Clason v. Bailey, 14 John. R. 484). The Revised Sta- 
tutes have not altered the law in this respect. {Davis v. Shields, 26 
Wend. 341, Op. of Senator Verplanck ; Harris y. Aspinwall^ 3 Sand. 
S., C. R.) This construction has proceeded not on the ground that con- 
tracts need not be mutual, but that the statute, in certain enumerated 
cases, has taken away the power of enforcing contracts, which would 
otherwise be mutually binding, unless the parties against whom they 
are sought to be enforced have subscribed some note or n^emoran- 
dum thereof in writing. If a mutual contract is made, and one of 
the parties to it gives the other a memorandum, in pursuance of the 
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Statute, but neglects to take from that other a corresponding memo- 
randuip, he has but hims.elf to blame if he is unable to compel its 
performance, while he is bound to the other party. The difficulty is 
not that the contract, as originally entered into, is not mutual, but 
that one pf t^e parties has not the evidence which the statute has 
made indijjspeasable to its enforjcement. It nejcessarily follows, how- 
ever, from t^p provision of the statute, that all inquiry as to whether 
or not a ppptr^ct was originally mutual is immaterial. It may be 
enforce^ agjoip^t the party who has subscribed a note or memoran- 
dum of it, though thp other part}^ by not having signed, is, by the 
express words of the statute, freed from its obligation. The objec- 
tion, therefore, of want of mutuality is not well taken. 

A more formidable objection to the plaintiff's recovery and the one 
chiefly relied on by the defendants' counsel, was, that the memoran- 
dum was signed by the Messrs. Otis in their own names, and without 
^ny intimation on its face that they acted as agents for the defend- 
ants ; tl^at they held themselves out as principals, and that tp allow 
them to 3how by parol proof that persons not named in the memo- 
randum were in fact the principals, would be in direct^contravention 
of the Statute of Frauds. 

The statutj^ req^^res that the note or memorandum be signed by 
the parties to be charged thereby, or by their lawful agent. ^(2 R. S., 
136, § 3, Sub. 2, § 8.) Otis & Co. appear on the face of this contract 
us the parties tp be charged. They contract as principals, and sub- 
scribe as principals. Can the plaintiff in an action, on the memo- 
randum itself, show by po^rol tb^t t^e parties who appear on the face 
of the memorandum to be th^ principals, were, in truth, but agents 
for third persons, and thus charge these third persons as principals ? 

It cannot reauire any argument, we think, to show, that to allow 
of parol proof to discharge the Messrs. Otis would be to contradict 
the written instrument, and would thus be contrary to well-estab- 
lished principles. We are not, however, without direct adjudications 
on this point. Thus, in Lincoln v. Crandell (19 Wend. 101), it was 
iipld^ that where parties enter into a contract, under seal, in their 
individual characters, not describing themselves as agents or a com- 
mittee, they are personally resppnsi|[)Ie, and that parol proof is ipad- 
missible to show that it was not intended they should be personally 
responsible. The same rule was applied to a meinora^idum of safe 
in Mills V. Hunt (20 Wend. 431), not under seal, by an auctlpn^fsr{ 
and there are numerous cases establishing the position, that an 
agent, drawing, accepting, or indorsing negotiable securities in his 
pwn nojne^ is personally liable upon them to thp holder. 

But the case of Hlggins v. Senior (8 Mees. and W. 834) is sun- 
posed to have decided, that although it is not competent for a persPn 
who has signed a contract in his own name to discharge himself 
froni liability by petrol proof that he acted as an agent for a third 
persfiu, yet that it is competent by parol proof to charge supb 
third person as the principal. ** There is no doubt," says Mr. Baron 
Parke, *' tr^^t where such an agreement is made, it is competent to 
show that pqe or both of thp' contracting parties were agents fop 
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Other persons, and acted as such agents in making the contract so as 
to give the benefit of the contract on the one hand, and charge with 
liability on the other, the unnamed principals ; and this whether the 
agreement be or be not required to be in writing by the Statute of 
Frauds ; and this evidence in no way contradicts the written agree- 
ment. It does not deny that it is binding on those whom on its face 
it purports to bind, but it shows that it also binds another, by reason 
that the act of the agent in signing the agreement in pursuance of 
his authority, is in law the act of the principaL But on the other 
band," he adds, *^ to allow evidence to be given that the party who 
appears on the face of the instrument to be personally a contracting 
party, is not such, would be to allow parol evidence to contradict the 
written agreement, which cannot be done ; and this view of the 
law," he says, <* accords with the decisions not merely as to bills of 
exchange signed by a person without stating his agency, but as to 
other written contracts ;" and he refers to several cases in support 
of this latter proposition. Now, it requires very nice powers of dis- 
crimination, we think, to perceive how the introduction of a new 
party into the contract is not a contradiction of the written instru- 
ment, as well as the striking out of a party already in. According 
to this mode of interpreting the statute, Otis & Co. are liable on the 
contract before us, because they have subscribed it as parties and as 
principals ; they cannot therefore be discharged by paroL To dis- 
charge them would be to contradict the written instrument, and to 
violate the statute ; but it is no contradiction of the written instru- 
ment, and no violation of the statute, to admit parol proof to show 
that the defendants, although not named in the contract, are never- 
theless parties to it> and are to be charged with its performance. 
They are to be charged as principals, not on their own signature, but 
on parol proof of the relation in which they stood to Otis & Co., who 
themselves subscribed the contract as principals, and as such are 
bound to its performance. 

It is to be observed, that the remarks of Baron Parke which we 
have quoted were not necessary to the decision of the question then 
before the court. That question was, not whether the unknown 
principals should be charged, but whether the defendants who signed 
the contract in their own names could be discharged by parol proof 
that they were agents merely. His remarks, therefore, although en- 
titled to the highest respect, as coming from a profound and learned 
jurist, yet have not the weight of an authority, and would not be re- 
garded as such in his own court. The doctrine which he thus 
advanced, however, is adopted by Mr. Justice Story, in his work on 
agency. He says that ** a written contract made by a factor in his 
own name, for the purchase or sale of goods for his principal, will 
bind the principal, and he may be sued thereon exactly as if he were 
named in t7, for it is treated as the contract of the principal as well 
as of the agent.** (Story on Agency, § 161.) 

We were not on the argument referred to, and our own investiga* 
tions have not discovered any case decided in England supporting 
the position thus laid down by Baron Parke and Judge Stoiy. The 
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cases which come nearest to it are, Wilson v. Hart (7 Taunton, 295), 
decided in 1817, and Truman v. Lodcr (11 Ad. & Ellis, 589), decided 
in 1840 ; but upon examination it will be found that they do not bear 
out the doctrine. In Wilson v. Hart^ although the defendant was 
made liable ^for goods where the bought note was signed by one 
Reed, in his own name, as principal, yet it was distinctly put to the 
jury to say whether it was a sale to Reed or to the defendant, who 
had obtained possession of the goods ^ and whether the mode of the 
purchase was not a fraudulent deviee between Reed and the defend- 
ant, to enable the latter by means of it to get possession of the plain- 
tiffs' goods, in order to apply them to the paymenjt of a debt which 
was due from Reed to the defendant. Baron Parke, in Higgins v. 
Seniory admits that the case turned altogether on the fraud, and says, 
that if it had not, it would have been an authority for the admission 
of parol evidence to charge the defendant, and not to discharge 
Reed. In Truman v. Loder, the defendant was made liable on an 
executory contract, in which one Higginbotham appeared as princi- 
pal, and the defendant's name was not mentioned ; but the decision 
was placed expressly on the ground that the defendant, who resided 
abroad, traded in England under the name of Higginbotham ; and 
that all business done by Higginbotham was his, the defendant's 
business, and done with his capital and credit. Besides these two 
cases we have found no express decisions in England apparently 
sustaining the dictum of Baron Parke in Higgins v. Senior^ that 
upon a contract which the statute requires to be in writing, signed 
by the parties to be charged, a third party, whose name does not ap- 
pear in the writing, may be charged by parol evidence that the party 
signing in his own name acted as an agent for such third party. 
There are numerous cases in the English books, where a party has 
been charged on a contract signed by a broker or other person in his 
own name, without adding to his signature the word agent, or ex- 
pressing in the mode of signing that he was acting for such party ; 
but in all such cases the name of the party charged is in the body 
of the memorandum, and it appears from its whole tenor that the 
party signing acts simply as a broker or agent. Such is the usual 
form of brokers' notes in England ; and those brokers' notes which 
are given in the reported cases in this State, are in this respect 
similar to the brokers' notes in England. {Peltier v. Collins, 3 Wend. 
459; Davis v. Shields, 28 Wend. 341 ; Clason v, Bailey, 14, John. 
434.) 

The question, in the form now presented, does not appear to have 
been brought before our courts, but we think that the principle In- 
volved has been clearly settled. Thus in Stackpole v. Arnold (11 
Mass. R. 27), which was on a note made by one Cook in his own 
name, and given for premiums on policies of insurance effected by 
him as agent and factor of the defendant, the court remarked, that 
no person in making a contract is considered to be the agent of an- 
other, unless he stipulates for his principal by name, stating his agency 
in the instrument which he signs. ^ This principle," said Parker, J., 
in delivering the opinion of the court, *' has long been settled, and 
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has been repeatedly recognised ; nor do I know an instance in the 
books of an attempt to charge a person as the maker of any written 
contract appearing to be signed by another, unless the agent profess- 
ed to act by procuration or authority, and stated the name of the 
principal on whose behalf he gave his signature. It is also held, that 
whatever authority the signer may have to bind another, if he does 
not sign as agent or a;tf orney, he binds himself and no other person ;" 
and after discussing the point at large, that learned Judge re-af&rms, 
as applicable to the case before them, the principle that, generally, 
oral testimony is not to be received to contradict, vary, or materially 
affect by way of explanation any written contract ; whether within 
the Statute of Frauds or not, provided the contract is perfect in 
itself, and is capable of a clear and intelligible exposition from the 
terms in which it is composed. The case of Pentz v. Stanton (10 
Wend. 271) went a little farther than Stackpole v. Arnold. The suit 
was on a bill of exchange, signed by one ** Henry F. West, agent," 
drawn upon and accepted by one Casey, which had been protested 
for non-payment, and notice given to the defendant. The declara- 
tion alleged that West was the agent and servant of the defendant 
in drawing the bill ; and it appeared on the trial that the bill was 
given in payment of goods bought by West for the defendant, and 
received and used by him. But the court held that, to render the 
principal liable, the agent must either sign the name of the principal 
to the bill, or it must appear on the face of the bill in some way tnat 
it was in fact drawn by him, or the principal will not be bound ; and 
that any parol testimony to show that West acted as agent in signing, 
and not as principal, was inadmissible, as contradicting or varying 
the written contract. Newcomb v. Clark (1 Denio, 926) comes, how- 
ever, nearer to the present case. The suit was brought on an agree- 
ment in the form of a letter to one Henry Peters, in which Newcomb 
agreed to pay him (Peters) the rent of part of the house hired of him 
by a third person, in case he, the third person, should fail : the rent 
to be paid quarterly. Peters was merely the agent of Clark, the 
plaintiff, in the court below, but on the face of the paper he appear- 
ed as principal. The court decided that the writing was void, for 
want of consideration, and that Clark could not sustain an action 
upon it in his own name. '* The rule in regard to parties to actions,** 
the Court said, " seems to be, that every action on an express contract 
must be brought in the name of the person to whom the engagement 
violated was originally made, unless it is transferable' as a negotiable 
note, &c. In the present case, the promise or agreement is expressly 
made with Peters. Clark's name does not appear in the writing. 
It was not competent to contradict or amend the agreement by parol 
proof, by substituting Clark's name as the promisee in place of 
Peters." 

The case before us is the converse of Newcomb v. Clark^ but the 
principle is the same. 

The reason of the rule which excludes parol testimony tending to 
vary or contradict a written contract, applies with greater force to 
those contracts which are required by tne statute to be reduced to 
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writing than to others. If a party can be added by parol evidence, 
why not add also to the quantity of goods sold or the price? and if 
one item may be added, why not add to or vary all the particulars of 
the contract f It is very clear that the admission of such evidence 
would not only contradict the written instrument, but nullify the 
statute altogether. 

The doctrine we have here laid down is supposed to clash with 
the general and well-established rule, that where goods are bought 
by an agent who does not disclose that he is acting as such agent* 
the vendor, although he has debited the agent, may, upon discover- 
ing the principal, resort to him for payment. Tne Supreme Court 
did not suppose, in Pentz v. Stanton^ that there was any inconsistency 
between these two principles, because, while they held in that case 
that no action lay against the defendant on the bill drawn by the 
agent in his own name, yet they held the defendant, as principal, 
liable on the common counts for the price of the goods for which the 
bill had been given. 

The distinction appears to be this : where a contract is reduced to 
writing, whether in compliance with the requisitions of the Statute 
of Frauds or not, and it is necessary to sue upon the writing itself, 
there you cannot go out of the writing, or contrsidict or alter it by 
parol prooC &nd consequently cannot recover against a party not 
named in the writing ; but where the contract of sale has been ex- 
ecuted, so that an action may be maintained for the price of the 
goods, irrespective of the writing, there the party who has had the 
benefit of the sale may be held liable, unless the vendor, knowing 
who the principal is, has elected to consider the agent his debtor. 
(Thompson v. Davenport, 9, B. & C, 78.) The distinction is thus 
stated by Mr. Justice Livingston, in the United States v. Parmelee 
(1 Paine, C. C. R. 252,) which was a suit in the name of the United 
States on a written contract of the defendant, by which he acknow- 
ledged to have received from one Rainy one hundred barrels of flour, 
and agreed to be holden therefor to Alexander Wolcott or order. 
** Courts of law," he says, •* out of their great solicitude to protect the 
interests of a principal, have gone great lengths in identifying him 
with his agent or factor, and as a necessary consequence have per- 
mitted a suit in his own name, although he be not, except by impli- 
cation of law, a party to it. But the Court does not know that such 
a suit was ever sustained on the contract itself, where one in writing 
took place between the factor and vendor, in which the name of the 
principal did not appear. What use might be made of such a paper 
as matter of evidence is one thing, but that a suit could be brought 
upon it in the name of any but a party to it has not been shown, nor 
is it believed that such is the law." 

We are satisfied that the plaintifi* cannot, in accordance with 
established principles, recover against the defendants on this contract. 
The judgment at the Special Term therefore is reversed, and judg- 
ment rendered for the defendant. 
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Rensselaer Special Term, February, 1851. 

Before Mr. JUSTICE HARRIS. 

Slocum and Walker agL Hooker and Another. 

infant's contract. — DEMURRER TO REPLY. 

Whether a contract between an infant and the |>aity with whom he oontracta, is to be regarded 
88 abeolntely void or merely Toidable, any other peraon cannot take adyantage (rfthe exist- 
ence of inoh a contract, becanae it ia anffioient to ahow that it waa made with a peraon whom 
the law pronooncea incApable of contracting. 

Therefore an infimt joint contractor or co-partner may be disregarded entirely, and left oat, in 
bringing an action against the contractors or firm. 

This was an action brought against James H. Hooker and Pope 
Gatlin, to recover damages for non-performance of a special contract. 
The defendants, among other things, alleged that Richard H. Patti- 
son at the time of making the contract was a copartner with them} 
and was, and still is, jointly interested with them in the contract. 
The plaintiff replied that Pattison was an infant, and the defendants 
demurred. 

Job Pierson^ for plaintiff. 
Hiram P. Hunt, for defendant. 

Harris, Justice. — ^Whether the contracts of infants are to be re- 
garded as absolutely void, or merely voidable, is a question which 
has been much discussed, and which, so far as it depends upon the 
discussions to be found in the books, is still left in great confusion. 
•• The tendency of the modern decisions," says Chancellor Kent, " is 
in favor of the reasonableness and policy of a very liberal extension 
of the rule, that the acts and contracts of infants should be deemed 
voidable only, and subject only to their election, when they become 
of age, either to affirm or disallow them.'' (2 Kent's Com. 235.) It 
is also a general rule, that no one but the infant himself can avoid 
his voidable contract. If, therefore, the contract of an infant be 
voidable merely, and the infant alone can avoid it, how can it be 
treated as void, until the infant has made his election to disaffirm it? 
If the contract is not void until the infant chooses to say it is void, 
then, indeed, the contract upon which this action is brought is not 
the contract of the defendants alone, but Pattison, the infant, must 
be held to be a joint contractor with them. This reasoning would 
lead the plaintiffs into this dilemma. On the one hand, if they sue 
all the contractors, they must fail in their action, upon a plea of in- 
fancy by one. This is the English rule. In Chandler v. Parks and 
Danks (3 Esp. 76), Parks pleaded the general issue, and Danks 
pleaded infancy. The plaintiff entered a nolle prosemii as to Danks, 
and proceeded against the other defendant. Upon tne trial he was 
nonsuited ; Lord Kenyon holding that he should have discontinued, 
and brought a new action against Parks alone. 

VOL. z. 3 
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The same doctrine was followed by Lord EUenborongh in Jaffray 
V. Freebaim and others (5 Bsp^ 47), where it was held that the plain- 
tiff having declared upon a joint contract, could not convert it into a 
sole contract, by discontinuing against one of the contractors, but 
that he ought to have declared on it as a sole contract from the be- 
ginning. 

On the other hand, if they sue only the adult contractors, these 
will plead in abatement the non-joinder of the infant joint promissor, 
and the action will be defeated. For then, it will be said, as it is 
said in this case, that infancy is a personal privilege, of which none 
but the infant himself can take advantage. Upon one horn or the 
other of this dilemma every party seeking to enforce a contract made 
by several parties, some of whom are adults and others infants, most 
be suspended, if the rules already stated, that the contract of an in* 
fant is only voidable, and that the infant alone can avoid it, are to be 
maintained without qualification. 

In Hartness v. Thompson (5 John. 160), the action was brought upon 
a joint and several note, made by Sarah Nelson, then afemme sok^ and 
who, subsequently, intermarried with the defendant Thompson, and 
by Joseph Nelson. The latter pleaded infancv. Upon the trial, the 
jury, under the direction of the circuit judge, ^und a verdict against 
Thompson and wife for the amount of the note, and in favor of Nel- 
son upon the plea of infancy. The decision at the circuit wsls sus- 
tained ; but Van Ness, J., in delivering the opinion of the Court, says, 
'* If the note had been joint, instead of joint and several, it is not easy 
to discover any method of enforcing payment against Thompson and 
wife, without making Nelson a party to the suit. Suppose in that 
case the plaintiffs should bring a suit against the former only, it ap- 
pears impossible to maintain the action in anv other way, than by 
their showing the infancy of the latter. If this be so, it may be asked 
whether it would not be unprecedented to allow the plaintiffs to take 
advantage of the infancy of one of the parties to the contract, for the 
express purpose of enforcing it against the others, and whether such 
a procedure would not be a direct violation of the principle that in- 
fancy is a personal privilege of the infant, and of which he only can 
avail himself?'' So that, although in that particular case the plain- 
tiffs were allowed to recover on account of the peculiar form of the 
contract, the very distinguished judge who pronounced the judgment 
of the Court evidently understood the doctrine to be, that the contract 
of an infant is only voidable ; and until something has been done by 
him to avoid it, no one seeking to enforce it against other parties is 
at liberty to disregard the infantas as a contracting party. He 
therefore finds the nolder of a contract in which an infant is a joint 
contractor with an adult, involved in the same di£Bculty which has 
been already noticed. This difficulty is, unquestionably, a legitimate 
consequence of the doctrine when fully carried out. 

But I think the question may be relieved of its difficulty by a 
more close attention to the nature of the infant's contract. What- 
ever may be the effect of the contract as against the party with 
whom he contracts, is it true that the contract, as against the inlGmt, 
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is to be regarded as obligatory until it is avoided by him 7 The re- 
marks of Mansfield, Ch. J., in Burgess v. Merrill (4 Taunt 468}» upon 
this question, are exceedingly forcible and pertinent *' I never could 
understand/' he says, " the doctrine that the contracts of infants are 
voidable only and not void. The cases are not intelligible, nor recon- 
cilable to common sense. It is said, in some of the cases, that the 
infant may avoid the contract by pleading — ^that is,he pleads it is not 
his contract. Now, how is that a contract which does not bind a 
man 7 It is inseparable from the idea of a contract that it should be 
binding.*' The case in which these remarks are found is itself 
directly in point upon the question under consideration. It is twice 
reported. It first came before the Court under the title of GS>bs v. 
Merrill^ and is found in 3 Taunt. 307. A bill of exchange had been 
accepted by the firm of Merrill and Le Blond. Merrill was sued as 
sole acceptor of the bill. He pleaded in abatement the non-joinder of 
Le Blond. The plaintiff replied that Merrill alone promised. Upon 
the trial Le Blond was called as a witness, and proved that the bill 
was accepted by his firm ; and that he, though an infant, had done 
nothing to rescind the contract. The plaintiff had a verdict Upon 
a motion for a new trial, Mansfield, Cn. J., said, '' Upon this plea in 
abatement, we can not say that the contract was not made by two 
persons. Therefore the verdict is wrong. According to the case in 
2 Yin. Ab. p. 68, tit Actions, Joinder, D. d. pi. 8, the plaintiff should 
have replied that the other joint contractor was an infant, and the 
defendant must either have admitted or denied it." A new trial was 
granted, and subsequently the replication was amended in conformity 
with the suggestion of the Court To the amended replication Uiere 
was a demurrer, and upon this issue the case again came before the 
Court, in 4 Taunt 468. In pronouncing judgment, Mansfield, Ch. J., 
says, ^ It is an extremely familiar doctrine, that all deeds and instru- 
ments operate to form a contract according to their legal effect 
This, therefore, is a binding contract as to the adult, though void as 
to the infant And it is extremely proper to say, that the plaintiff 
may safely overlook the privity of the infant, as to whom the con- 
tract is nugatory, and may describe it as a contract made by the 
adult contractor only." 

My own conclusion is, that whatever may be the character of the 
contract between an infant and the party with whom he contracts — 
whether it is to be regarded as absolutely void, or merely voidable, 
it may safely be asserted, that when any other person seeks to take 
advantage of the existence of such a contract, it is sufficient to show 
that it was made by a party whom the law pronounces incapable of 
contracting. Of course, in a case like that now under consideration, 
the contract in question is not the leas the sole contract of the adult 
defendants because another person has joined in it, who was not per- 
mitted by law to make such a contract The inability to contract 
being established, he ceases to be a joint contractor. I am of opinion, 
therefore, that this action is well brought against the adult contraot- 
<gn only, and that the plaintiffs are entitled to judgment upon the 
demurrer. 



52 THE NEW-YORK LEGAL OBSERVER. 

Supreme Court. — ^Newbury e. Newbnry. 

Newbury agt Newbury. 

MOTIOK TO VACATE ORDER MADE BY COUNTY JUDGE FOR AN INJUNCTION. 

In motioiui that are to be heard on the pleadings, it is never neoenary to serve copies on any 
of the parties to the suit. Therefore a motion to vacate an order for an injunction made 
upon service of a notice merely ^ entitled in the action, stating that the motion would be 
founded on *' a copy of the injunction and papers served therewith on the defendant," AeU 
sufficient. 

It is not necessary on such a motion to serve an affidavit stating that an action has been com- 
menced ; the papers upon which the motion is founded presupposes the fret (The decisioQ 
in Othorn agt Lobdeu, 3 Code Rep. 77, disapproved.) 

In an action to recover damages for the convernon of property which the defendant was under 
obligation to divide with the plaintiff, annually each year, held^ that an injunction which re- 
stnuned the defendant *' from selling, defivering, or in any manner disposing of, or appropri- 
ating to his own use any of the produce of the fiirm, until a division was made," was mipro- 
perly ffranted, especiaUy as it seemed the principal ground rdied upon was, that the plaintiflr 
was afriud that the defendant would not keep an accurate account of the articles. Besides, 
it was not alleged that the defendant was irresponsible. 

Hiram Denio read a notice of the motion, which was entitled in the 
suit, stating that the application would be founded on the copy of the 
injunction and the papers served on the defendant. No affidavit, or 
other papers except the notice, had been served on^ the plaintiff. 
Whereupon 

/. Benedict^ for the plaintiff, made a preliminary objection that it 
did not appear that a suit had been commenced, citing Osbom v. Lcb- 
dell (2 Code Rep. 77.) The Justice reserved the question, and the 
motion was argued on the merits. 

GRn>LEY, Justice, — This motion is made under the 225th section of 
the Code, which declares that at any time before trial the defendant 
may apply, upon notice, to a Judge of the Court to vacate or modify 
an injunction. The application may be made on the complaint and 
affidavits on which the injunction was granted ; or, upon affidavits 
on the part of the defendant, with or without an answer. A pre- 
liminary objection is made to bringing on the motion by the counsel 
for the plaintiff, on the ground that it does not appear that a suit is 
commenced. The notice was entitled in the action, and stated that 
the motion would be founded on ^^ a copy of the injunction and papers 
served therewith on the defendant^ The motion may be made " at 
any time ^ before the trial, and I see no greater reason for making an 
affidavit and serving a copy of it, stating that a suit is pending in 
this case, than in any other motion which is made on the pleadings. 
The case of Osbom v. Lobdell (2 Code Rep. 77), is cited as authority. 
It is, indeed, desirable that there should be a uniformity in the prac- 
tice, but in that case the Justice held that it did not appear that a suit 
had been commenced, notwithstanding the motion was made on 
copies of affidavits, and all the pleadings in the' cause. It seems to me 
that it cannot be necessary to serve an affidavit stating that a suit 
is conmiecced, when the notice and the papers on which the motion 
is made presupposes the fact, and when the plaintiff can show the 
fact, if, in truth, no suit has been commenced. In motions that are to 
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be beard on tbe pleadings, it is never necessary to serve copies on 
any of tbe parties to tbe suit ; but it is only wbere a motion is made 
against a person wbo is not a party to tbe suit, tbat it is necessary 
to serve copies of tbe pleadings and otber proceedings {Morly v. 
Green^ vol. 4tb, p. 59, of cases reported in tbe supplement to tbe 
•* Saratoga Sentinel/') Wben a party moves for costs in a case wbere 
a special motion is not brougbt on, pursuant to notice, tbe counsel 
wbo asks for costs merely reads tbe notice be bas received. He is 
never required to produce an affidavit of tbe attorney, tbat tbe no- 
tice was served on bim. I am tberefore of opinion tbat tbe notice 
and proof of service was enougb in tbe first instance to entitle tbe 
defendant to read tbe papers tbat bad been served on bim in tbe 
suit. If tbere be any error in the papers, tbe opposite party may 
sbow it in opposition to tbe motion. 

Upon tbe merits of tbe motion, it appears by tbe complaint tbat 
tbe plaintiff is tbe widow and devisee of Samuel Newbury, deceased ; 
tbat before tbe deatb of tbe said Samuel, be executed an agreement 
to and witb tbe defendant, by wbicb be conveyed to bim tbe one-balf 
of bis farms, and tbe defendant agreed to work tbe farms in a good 
and workmanlike manner, and to render balf of tbe produce tbereof 
to tbe said Samuel, during tbe lives of tbe said Samuel and bis wife 
(tbe plaintiff in this action). Tbat after tbe deatb of tbe said Samuel, 
the plaintiff brougbt an action against tbe defendant, and obtained a 
decretal order, by wbicb it was determined tbat tbe plaintiff was . 
entitled to receive, and tbe defendant was to pay annually to tbe 
plaintiff tbe one-balf of tbe produce of tbe farms, except what should 
be necessary to keep the team and stock mentioned in tbe said agree- 
ment, during her life ; and by wbicb it was referred toYolney Owen, 
Esq., to state an account between tbe parties ; tbat she has caused a 
demand to be made of her portion of the produce, which tbe defend- 
ant has refused to deliver, pursuant to such demand ; praying an in- 
junction and damages for the produce converted to the use of tbe 
defendant. 

Upon this complaint and the accompanying affidavits, the county 
judge granted an injunction enjoining tbe defendant **from settings 
delivering^ or in any manner disposing of or appropriating to his oum 
use^ any of the produce of the farms except what is necessary to keep 
the stock and teams on the farms until a division of the produce is 
made.'' 

This is a suit to recover damages for the conversion of property, 
which the defendant was under obligation to divide with the plaintiff 
** annually^ each year. Tberefore, tbe injunction is not provided for 
by the 210th section of the Code. There is no allegation in the com- 
plaint or affidavit, tbat the defendant is not abundantly responsible 
for any judgment the plaintiff can obtain against him. Why, then, 
should be be enjoined from taking and using for his family the ordi- 
nary productions of the garden and farms ? or why should he be pro- 
hibited from selling such articles as require to be sold during the 
current year, and before the division 7 The answer is, that she is 
afraid he will not keep an accurate account of such articles. But 



54 . THE NEW-YOtK LEGAL OBSERVER. 

Supreme Court — ^£ly v. Ormsby. 

there is no reason shown why she entertains this belief. There is no 
necessity for an injunction. When the time comes for a division, if 
the defendant has not the property to divide, he may be prosecuted 
and made to account ; and the plaintiff has the same remedy as every 
individual has, who lets a farm to a tenant on shares, and who sues 
the tenant for a breach of the agreement in not delivering to him his 
half. The injunction must be vacated with $10 costs. 



November General Term^ 1851. 

Before PRATT, GRIDLET, ALLEN, and HUBBARD, Jiutioes. 

Ely agt. Ormsby. 

STATUTE OP FRAUDS — ^PAROL COXTRACT TO SELL. 

A parol oontract to sell a span of Iiotms for the prioe of fifty dollara or more, is Toid by the 

Statute of Frauds, nnless there is dqUvery <m payment 
Words alone will not answer the requirements of the statute. Acts must be done, and that 

alone will secure the benefit and prevent the mischief intended by the statute. 

This was an action to recover the value of a span of horses, attach- 
ed by Ormsby as a constable, by virtue of attachments against Hiram 
Salisbury. The cause was tried at the October Circuit of Onondaga 
County, 1850. Salisbury testified that on the 10th of May, 1850, the 
plaintiff had a personal mortgage against him of $500 for borrowed 
money, by which the horses were mortgaged; that the plaintiff 
wanted the money, and he, the witness, was going to sell the horses 
to raise it. The plaintiff bought the horses at the sum of (300, which 
amount was applied on the mortgage, though not endorsed, the mort- 
gage being on file. The plaintiff had no stable-room, and Salisbury 
kept the horses for the plaintiff a few days, when the plaintiff sent the 
witness to Syracuse to sell the horses. The horses were then attached, 
by attachments against the witness, by the defendant^ who was a con-* 
stable. The plaintiff brought his suit to recover their value. The 
judge, at the trial, submitted the bona fide of the sale to the jury, and 
they found for the plaintiff. The defendant's counsel asked the Judge 
to charge that the contract was void by the Statute of Frauds, and 
the Judge refusing, excepted and made a bill of exceptions. 

N. F. Graves, for plaintiff. 
Le Roy Morgan, for defendant. 

Pratt, Justice. — ^The only question in this case is, whether the title 
to the horses passed to the plaintiff by what took place between him 
and Salisbury. The price of the horses, according to Salisbury's tes- 
timony, was to be 8300. No note or memorandum of the pretended 
sale was made at the time. 

Was the purchase money or any part of it paid, or was there any 
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acceptance of the property by the purchaser within the requirements 
of the statute ? I have not been able to find any evidence in the case 
that either of the acts made necessary by the statute to render a 
sale of property exceeding the value of fifty dollars, complete, was 
performed by the parties. In the first place, the price was to be 
endorsed upon the mortgage, but there is no pretence that any such 
endorsement was in fact made. 

2. The cases of Artcher v. Zeh (5 Hill, 200) and Shindler v. Houston 
(1 Com. 261) are conclusive on this point. It was held in those 
cases that words alone would not answer the requirements of the 
statute ; that it required acts to be done, and such a construction is 
the only one which can, under all circumstances, secure the benefits 
intended to be secured, and prevent the mischiefs intended to be 
prevented by that statute. In the second place, there was no such 
oelivery by the vendor and acceptance by the purchaser as the sta- 
tute requires. There was no deliv^y at the time of the pretended 
sale. I do not understand that Salisbury took the horses to Syracuse 
as agent for the plaintifi*, or that the consent that he might sell them 
was intended that he should sell them as his agent. But the horses 
were in Salisbury's possession apparently as owner, and the plain- 
tiff* permitted him to keep such possession and sell them, not in his 
name as agent, but in his own name as owner, accounting to him for 
the price ; but if he intended that he should hold them as agent, I do 
not think it would alter the case. The statute in regard to accept- 
ance, when the party depends upon that to render the sale valid» 
requires that acts unequivocal should furnish the evidence of such 
acceptance, and not words alone. The acceptance must be clear 
and unequivocal. The Court will not allow a constructive accept- 
ance to be sufficient (3 B. & Aid. 680, 5 ib. 855). The evidence in 
this case fails to show even an intent on the part of the purchaser 
that the vendor should retain possession of the property as the agent 
of the former. There wasy therefore, clearly no acceptance by the 
purchaser within the meaning of the statute. It was suggested upoa 
the argument that the defendant could not set up the statute, and a 
case was cited to that effect (1 Fair. 374) ; but the question here is, 
in whom was the title to the horses vested at the timeof the levy. 
The statute requires, in order to complete the sale and vest the title 
in the purchaser, that certain acts should be done — certain solemni- 
ties should be observed. Until these requisites of the statute are 
fulfilled, no title of any kind passes as between the purchaser and 
creditors of the vendors, at the same time no title passes as between 
the parties to the contract, would open wide the doors for frauds and 
a very convenient method of enabling a party to put his creditors at 
defiance. But the case of Artcher v. ZeA, above cited, is conclusive 
also upon this point. 

That was not a suit between the parties to the contract, and yet 
the defendant set up the statute, ana succeeded. 

The learned Judse therefore erred in not charging the jury as re- 
quested, and the judgment must be reversed and a new trial ordered, 
costs to abide the event. 
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{City and County of New- York.) 

December^ Special Term^ 1851. 

Before the Hon. DANIEL P. INQRAHAM, ilnt Jodge. 

Edmund Hammond v. William H. Hazard. 

motion to turn case into a bill of exceptions. 

If, under the old practioe of this Court, the Court had power to allow a case to be tamed into a 
bill of exoeptiona after the time allowed to make anon bill had expired, there ia nothing in Uie 
Code to prevent the Court now ezeroiain^ the power. 

But where, on aetUement of a oaae, the pnTilege of tnmmg it into a bill of ezeeptiona was 
atrieken out after the expiration of two years, and argnmenta for a new trial on the oaae both 
at Special and General Term, the Court will not allow the caae to be turned into a bill of 
exccjptiona. 

Case. — ^This action was commenced on the 13th October, 1848, 
under the code of that year, to recover the value of one-sixth of the 
ship " Exchange," and of her earnings. 

The action was tried before Ulshoeffer, J., and a jary, on the 16th 
October,- 1840, when the jury found a general verdict for the plain- 
tiff, the amount to be ascertained by a reference under the direction 
of the Oourt, under the second subdivision of section 271 of that code. 

The referee, on 5th June, 1850, reported in favor of the plaintiff 
for tSdOd 18. 

The defendant made a case to move to sot aside the verdict and 
report, which motions, after argument, were denied by Woodruff, J., 
at Special Term, July 9, 1851. 

The defendant appealed to the General Term from that decision. 
The appeal, after argument, was dismissed on the 29th November, 
1861. Whereupon the defendant moved, at Special Term, to turn 
the case into a bill of exceptions. 

Z7. Evans^ for defendant. 

E. C. Benedict for plaintiff. 

Inoraham, First Judge. — ^The motion in this case is to change the 
case into a bill of exceptions. Under the old practice we allowed 
such motions, where the object was to carry up the cause upon its 
merits, and not for technical objections. 

This case arises under the code, and objection is taken that the 
code does not allow it; and if it does, that the delays in this case are 
such as to render the granting of the motion improper. 

The code prescribes the time within which a bill of exceptions can 
be made, and by sec. 174 empowers the Court, in its discretion, to 
allow any act to be done after the time limited therein for such pur- 
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pose. If our former practice was correct, there is nothing then in 
the code to interferfere with the exercise of the power. 

Whether it is proper or not to allow it in any instance, is doubtful: 
Provision is made by the rules for a reservation of the right to turn 
a case into a bill of exceptions at the trial. If it is not done, the party 
still has a right to make both a case and a bill of exceptions. If he 
omits to make either within the time fixed, he loses his right so to 
do. The Supreme Court have uniformly denied these applications. 
(1 How. P. R. 226 ; 4 How. 286.) 

We are much inclined to conform our practice in this respect to 
that of the SuprAie Court. A contrary course leads to unnecessary 
delay and looseness, which ought to be discouraged, and in some 
cases to serious injury to suitors, while no harm can arise in requiring 
a party who has failed in a trial at once to determine on the mode 
in which he intends to apply for a new trial. It is not, however, 
necessary in this case to decide this point. 

The defendant here, when his case was settled, had the privilege 
to turn the case into a bill of exceptions, stricken out on settlement. 
This was more than two years ago. He had since then had the mo- 
tion for a new trial argued at Special Term, and on an appeal to the 
General Term, and now makes the application for a bill of exceptions. 

In the meantime, the Judge before whom the cause was tried, has 
ceased to be a Judge of the Court ; the bill of exceptions, if made, 
should be settled and sealed by him. This cannot now be done. If 
a bill of exceptions could now be made, it would be necessary to 
argue it again at the Special and General Terms, before an appeal 
could be taken, unless the provisions of the code are disregarded. 

For these reasons I think this motion should be denied. 



September Special Termt 1861. 
Before Mr. JUSTICE DALY. 
McM uLLiK agt. Gramnis. 

STATUTE OF LIMITATIONS — PROlklTSE WITHIN SIX TEABS — PROOF OF THE 
LOSS OF WRITTEN INSTRUMENTS. 

Hie defendant being indebted to the plaintiff upon a draft of $398 6, given for good* sold, 
■ent a promiBaory note to the plaintiff for $355, a man less than the amount of the draft 
Before the note fell dne, and within mx yean from the sale of the good*, the defendant, by 
letter, reqnerted a return of the note, prominng to $end the money about the time the note 
fell au€y and the balance due upon hie note eoon after. The note was returned, and abont 
the time it would have fallen due the defendant endoeed to the plaintiff $200 by letter, aleo 
within ax years from the time of the sale of the goods, requesting him to apply it on account 
of hie note. Held, in an action brought upon the original indebtranesi, that there was a suf- 
ficient promise to pay it within the Statute of limitations. 

A promise of this kind being shown, the onus lies upon the party setting up the statute, to 
show that there was another indebtedness to which it might refer. 

The draft was no extinguishment of the prerious indebtedness ; but before the plaintiff could 
reooYer upon the original account, he was bound to produce and cancel the draft upon the 
trial, or show its loss or destruction. 

Where the loss or destruction of the instrument is proved by the pUuntiff,he must be examined 
oraOy the auna as any other witness, and his affidavit of die fret will not be receiTed. 

Tlie easea in which the t^fidamt of a party has been reodved, reviewed, comni«nted en, and 
their authority demed. 
VOL. IX. 4 
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Motion to set aside report of referees. The facts of the case snf* 
ficiently appear in the opinion. 

H. P. Allen^ for plaintiff. 
Wm. H. Bell, for defendant. 

Daly, J. — There was a sufficient promise to pay the debt, to take 
the case out of the statute. The plaintiffs drew a draft upon the de- 
fendant, payable in six months, for goods sold, which the defendant 
accepted and returned to the plaintiffs on the 27th of April, 1842. 
After the draft fell due, the defendant enclosed to#he plaintiffs, by 
letter, a note of William Birch for $355, a sum less than the amount 
due upon the draft ; and before this note fell due, on the 10th August, 
1843, reauested the plaintiff, by letter, to return the note, promising 
to send the money about the time the note wets due^ and the balance due 
upon his note soon after. The note was returned, and on the 22d of 
August the defendant sent a letter to the plaintiff, acknowledging its 
receipt and enclosing a check for 8200, with a request that it should 
be applied on account of his note. The letters of the 10th and 27th 
of August, 1843, are within the six years, and must be regarded as a 
promise to pay the indebtedness. There was no evidence that there 
was any other indebtedness existing between the parties when the 
letters of the 10th and 22d of August were written, and the referee 
was warranted in inferring that the promise related to the indebted- 
ness for which the draft of 8398 61 was given. There was another 
draft drawn by the plaintiff and accepted by the defendant at the 
same time, produced by the defendant before the referee, but that 
was stamped as paid at the Merchants' Bank on the 7th of February, 
1842. When a promise of this kind is shovm, the onus lies upon the 
party setting up the statute to show that there was another indebted- 
ness to which it might refer ; and when no other indebtedness ap- 
pears, the promise will be held to refer to that which was subsisting 
when the promise was made. {Whitney x. Bigelow^ 4 Pick. 410; 
Dobbs V. Humphreys, 10 Bing. 446 ; Angel on Limitations, 256.) 

The draft was not an extinguishment of the previous indebtedness, 
but before the plaintiff could recover upon the original account, he 
was bound to produce the draft and cancel it upon the trial, or show 
that it was lost or destroyed. {Holmes v. Drake and Decamp^ 1 John 
36 ; Angel y. Felton, 8 Johns. 149; Raymond v. Merchant,^ Con. 150 ) 
To prove the loss, the affidavit of the plaintiff was read, to the effect 
that he had made diligent search for the draft and could not find it • 
that if it had ever existed, he had accidentally lost it. This was re- 
ceived by the referee, under the defendant's objection, as sufficient 
proof of the loss ; upon which the plaintiff tendered to the defendant 
a bond of indemnity, which was admitted to be satisfactory. 

I think the referee erred in receiving the affidavit as sufficient 
proof of the loss of the draft, and that the plaintiff should have offer- 
ed himself as a witness, that the defendant might have had the bene- 
fit of a cross-examination. In the United States courts the practice 
has prevailed of admitting the affidavit of a party to prove the loss 
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of a written instrument. In Patterson v. Win (5 Pet, 242), held that 
the plaintiff's affidavit denying all knowledge of a patent or that it 
was in his possession, power, or custody, was sufficient to create a 
presumption of the loss of the instrument ; and in Riggs v. Tat/lor 
(1 Pet ), the propriety of the practice was recognised by Chief 
Justice Marshall. In the United States courts, however, the general 
practice exists of receiving the written depositions of witnesses as a 
substitute for oral testimony, and the affidavit of the plaintiff was 
received in these cases the same as the deposition of any other wit- 
nesses. The only question raised in Riggs v. Taylor was, whether 
the testimony of a party could be received at all ; and in Patterson 
V. TFtn, the only point considered was, whether there was enough in 
the plaintiff's affidavit to warrant the presumption of the loss for the 
patent. No question was raised as to the mode of proof, and as it is 
not the practice with us to receive the deposition of witnesses in the 
manner in which they are received in the United States courts, these 
cases cannot be regarded as furnishing any rule of practice for the 
courts of this State. In several of the States the affidavit of the 

Plaintiff has been received. Taunton Bank v. Richards, 5 Pick. 442 ; 
hnabonv. Taylor f 8 Pick. 390 ; Page v. Page, 15 Pick. 368 ; Smith 
v. Wilson, 1 Dev. v. Bat. 41 ; Gevaiis v. Manns, 6 Munf. 201 ; Smith 
V. Martin, 2 Ten. 208 ; and Domady v. Bank of Illinois, 2 Scam. 236 ; 
and the point was expressly raised and passed upon in Woods v. 
Gossettf 11 N. H. 442. In that case it was declared to be the only 
proper mode of proof. In the English courts, no such practice exists 
(2 Taylor on Evidence, 882 ;) nor am I aware that it nas ever been 
adopted by any of our courts. In all the reported cases in this State, 
in which the testimony of a party has been received to prove the loss 
of an instrument, he has been examined orally, the same as any 
other witness, and I am disposed to regard it as the correct and pro- 

f)er mode of proceeding. {Jackson v. Friar, 16 John. 193 ; Chamber- 
ain V. Graham, 20 John, 144; Jackson v. Betts, 6 Cow. 200; Black 
v. Noland, 12 Wend. 173 ; Woodworth v. Bakery 1 Hill, 172). In de- 
termining the point in Woods v. Gossettf the Court say that it is the 
practice, when testimony of this kind is offered, to present it in the 
shape of an affidavit, that the Court may give it a silent perusal; and 
that the rule has its foundation in obvious reasons. " The party is 
entitled to have his own evidence received, and considered on ques- 
tions merely preliminary and collateral, and not involving the mat- 
ter in controversy. If he were also entitled to give his testimony 
orally, in open court— or if, when given in the form of an affidavit, 
he were entitled to have it read in the hearing and presence of the 
jury, it is plain that he would be enabled to lay before them matter 
pertaining to the issue, in a cause in which he was a party ; for it 
would not unfrequently occur, that a detailed statement of facts, 
such as might be necessary for the complete elucidation of the col- 
lateral question, would embrace points of evidence, having a strong 
bearing upon the issue before the jury, and in answer to the objec- 
tion that the other party is deprived thereby of the right of a cross- 
examination, the Court further say, that that result does not follow : 
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** The party may make an application to the Court for liberty to cross- 
examine the opposite party, by means of written interrogatories and 
written answers, as in cases where the affidavit of a party is receiv- 
able npon questions preparatory to or incidental to the trial. The truth 
would probably be more perfectly elicited and justice more certainly 
attained, and it would be competent for the Court to require the pre- 
sence of the party for the purpose of cross-examination, to give written 
answers to all reasonable and proper interrogatories, if the other party 
require it. He should not be subjected to a vivd voce cross-examina- 
tion in open court and in the presence of the jury. It would virtually 
subject him to the necessity of giving evidence in his own cause, 
which, by a well settled rule of law, he may not be compelled to do." 
From my experience in the trial of causes at Nisi Prius, I feel as- 
sured that the difficulties apprehended by the learned Court in the 
vivd voce examination of a party, are entirely over-estimated ; that 
it is quite as competent to confine a party to the subject matter of 
the loss of the instrument, as it is to confine any other witness to the 
legitimate object of inquiry. In Woodworth v. Barker (I Hill, 172) 
a party, when testifying upon the collateral question, attempted to 
weave in matter pertaining to the issue, which was stricken out, 
and, upon error to the Supreme Courts it was held that the testimony 
was properly excluded ; and to the same effect is Adams v. Leland^ 
7 Pick. 72 ; Ward v. Connal, 2 Whart. 547 ; and Vesey v. Mifflin, 
4 Wart. C. C. R. 519. In respect to the mode of cross-examination 
suggested, by written interrogatories and written answers, it is suf- 
ficient to say that no such practice exists in this State ; and without 
knowing how it may be found to work in the courts of New Hamp- 
shircy it would seem, in a practical point of view, to be very incon- 
venient. In Dormady v. The Bank of Illinois (2 Scam: 286), the 
plaintiff offered himself as a witness to prove the destruction of cer- 
tain bills ; but the Court held that he could not be examined, but 
that he must make an affidavit of the destruction of the bills, and 
hand it to the Court. This exclusion of the party as a witness, how- 
ever, was at variance with the ruling of the English courts, with the 
practice of the courts of this State, and with that of most of the States 
of the Union. 

The objection to the substitution of an affidavit for the oral exami- 
nation of a party is, as before suggested, that it deprives the other 
party of the right to cross-examine. The exercise of this right may 
be very material upon the question of diligence in searching for 
the instrument. In Spalding v. The Bank of Susquehanna (9 Barr. 
28), and in Ingan v. Toulman (9 Ala. 662), it was held that the degree 
of diligence depends upon the importance of the lost paper. In the 
former case, the Court say, If suspicion hangs over it — ^if there would 
be a motive for designedly withholding it, a rigid inquiry should be 
made as to the reason of its non-production ; and in Hinds v. Evans 
(2 Spear. 17), it appearing, upon examination of the party, that 
there was a want of due diligence in searching for the paper, the 
court refused to receive secondary evidence of its contents. These 
oases show that a cross-examination upon the question of diligence 
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may be very essential, and cannot be dispensed with. In our State, 
moreover, it is provided by statute (2 R. S. 406, § 74), that if the 
plaintiff offer himself as a witness to prove the loss of an instrument, 
the other party may offer himself as a witness to disprove the fact of 
such loss. This enactment was made iix view of the prevailing prac- 
tice in this State, and evidently contemplates an oral examination of 
the parties. 

The plaintiff's affidavit of the loss of the draft was not received to 
lay the foundation for the introduction of secondary evidence of the 
contents of the draft. It was for a purpose, however, equally if not 
more material. It was to excuse the plaintiff from producing the 
draft, and cancelling it upon the trial, and for this purpose the oral 
examination of the plaintiff was as essential as it would be in the 
other. 

(Report set aside.) 



Before the Hon. F. A. TALLMADGE, Recorder. 
Tax People i;. Fernando Wood. 

INDIOTHENT FOB OBTAINING MONEY, JtC, BT FALSE PBETBNCES. — STATUTE OF 

LIMITATIONS. 

By the Rerued Statutes, 607. with reference to the offence of obtaining money by ftbe pre- 

tenoet, &o., it ia enacted tnat " the indictment ahall be found and filed witmn three yean 

after the commiarion of the dSknoe." 
He^ that where the oompntation of mch three yeart is to be made, the day on which the act 

ia done, la to be induiiTe. 
How fiv a oomplaint, made by one partner againat hia co-partner, where each haa equal 

access to books, Ac, and where the party affffrieved has tne meana of correction, can be 

broQght within Ae statnte, considered and decided. 

The facts sufficiently appear in the opinion. 

Tallmadoe, Recorder, — This is a motion to quash the indictment^ 
on the grounds, 

First, that the indictment was not found and filed within three 
years after the commission of the offence ; and 

Second, that the charge contained in the indictment and as therein 
set forth, does not constitute an offence within the meaning of the 
statute. 

The question arises upon a plea of the statute of limitations to the 
indictment, and a demurrer to that plea. 

The facts, as presented by the indictment, are, that on the 7th of 
November, 1848, the alleged offence was committed, and that on the 
7th November, 1851, the indictment was found and filed in the court. 

The indictment further avers that the complainant and the accused 
were engaged in an adventure to the Pacific Ocean, in which the 
parties were to have a mutual interest, make mutual advances, and 
divide the profits of the adventure. It is charged that the accused 
rendered a false account of the advances made by him for slottn and 
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equipments for the vessel which was employed in carrying out their 
common design, whereby the complainant was defrauded of large 
sums of money. 

Upon the first question, viz., was the offence barred by the Statute 
of Limitations 7 I notice that the language of the statute is, '' that the 
indictment shall be found and filed within three years after the com* 
mission of the offence" (2 Rev. Stat. 607) ; and it becomes important 
in the disposition of this question, to ascertain whether the dav on 
which the offence was committed is to be computed as a part of three 
years, and whether the Statute of Limitations commenced to run on 
that day or on the succeeding. 

In the case of Cornell v. MouUon (9 Denio, p. 12), which was on 
error to Orleans C. P., Judge Bronson says, that the note on which 
the suit was brought, was payable on demand ; and the question was, 
whether the statute commenced running on the day of the date of 
the note, or on the day succeeding. In his opinion, the day on which 
an act is to be done should be excluded from the computation of 
time. The learned judge alludes to the phraseology of the statute 
of limitations, applicable to civil contracts : '' That the action should 
be commenced within six years next after the cause of action occur- 
red ;" the word '' next" being inserted in this statute, but not in the 
statute limiting the commencement of criminal proceedings. 

But in the case just cited, it appears that the principle adopted by 
him was not adopted by the Court, as the judgment below was re- 
versed, in opposition to his opinion, and upon a ground not involving 
this question. 

I must therefore regard his opinion rather as a dictum than as an 
authoritative decision upon the question under consideration. 

Upon an examination of the English authorities, I find in the case 
otJIxex V. Adderly (Dorey, R. 463), Lord Mansfield held that the day 
on which the sheriff goes out of office is to be reckoned as part of 
the six months after after the expiration of his office, in which he 
may be called upon to return process ; and in this opinion the whole 
Court concurred. It will be observed that the statute limiting the 
time within which such proceeding may be taken against the sheriff, 
uses the same phraseology ('* after the expiration," &o.) as the statute 
of our State relating to limitation of criminal proceedings, within 
three years after the commission, &c., not as in the statute limiting 
the proceedings on civil contracts, which uses the words " wi^in six 
years Tiezt after the cause of action accrued (2 R. S., p. 224). 

But the question has been directly adjudicated upoui and the prin- 
ciple fully sustained by the Supreme Court of Massachusetts, in the 
case of Presbrey v. Williams (15 Mass. R. 193), and this upon a civil 
contract. 

And in the case of Arnold v. United States (9th Cranch, 120) Jus- 
tice Story says , ^' That where the computation is to be made from 
an act done, the day on which the act is done is to be included." 

In the case of Pierpont v. Graham (4th Washington Rep. 232), 
Judge Washington says, ^ That after a laborious examination of all 
the aathorities, he thought the following may be considered settled ; 
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Where the computation of time is made from an act done^ the day on 
which the act is performed is to be included, because the act is the 
termintia a quo the computation is to be made. 

The termtnus a quo in the case before us is the 7th of November, 
1848, and upon the principle so fully sustained by the foregoing cases, 
three years nad elapsed before the indictment had been *' found and 
filed ^ in the case under consideration. 

But this case is peculiar in some other respects. 

It is upon a complaint made by one partner against his copartner 
in a particular transaction or business — a case where each had equal 
access to the papers, vouchers and books of the partnership — where 
there were mutual advances, credits, and debits, and they are en- 
gaged in one common concern, and if a fraud is attempted^to be 
practised by the one upon the other, they equally have access to the 
means of detection. 

A bill is rendered, and the items of payment, the persons to whom 
the payment was made, and the times when such payments were 
made, are specifically set out, and the principle so lully adopted in 
England and this country (see Wharton, 453), that where the party 
aggrieved has the means of correction and detection at hand, it is 
not within the statutes, seems to me to be peculiarly applicable to 
this case. 

Again, it is not a case where alleged insolvency exists, or where 
the complainant can be damnified by the alleged misrepresentation 
of the accused. Civil courts can afibrd an abundant remedy for the 
supposed wrong, and if the acquisition means, or the redress for sup- 
posed pecuniary injury, is the controlling inducement for this prose- 
cution, the complainant can have the most adequate redress by a 
resort to our civil tribunals. 

Motion to quash granted. 



MASSACHUSETTS. 
iSnffdlk €ottnts — €ottrt of €ommon |)U(M. 

Before the HON. JUDGE HOAR. 
John L. Brazier bt al. v. Charles S. Darrow. 
repairs of vessels owners' liabilrtt. 

Hdd thst the registered owners of Tessels are not b aU cases liable for supplies and repairs. 
That if the vessel has been chartered or let by the owner, then the charterer becomes the 

owner during the term of the charter-party, and is liable for supplies, if by the terms of hiring 

he is bound to pay therefor. 
That if the Teael is sailal for and on account of the owner, then the captun is his agent, and 

supplies ftimished are presumed to be for the owner, who is liable. 

M. 8. Clark, for plaintiff. 
H. T. Durandt for defendant. 

This was an action of assumpsit brought by the plaintiffs, who are 
shipwrights, to recover pay for repairs upon the hull of the schooner 
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Rio Grandoy and for which the plaiotiffs claimed that the defendant 
was responsible* as he was registered owner of the vessel at the time 
when the repairs were done. 

The defendant denied his liability to pay for these repairs, for the 
reason that thev had been done by the direction of the captain, who 
had chartered the vessel, and had the control of her at the time. 

At the trial, it appeared that the repairs were done between the 
10th and 20th days of December, 1850 ; that, before this time, the 
defendant had given the schooner into the charge of Captain Gassey, 
under an agreement for a charty-party, which was signed on the 
21st of December. There was mncn conflict of evidence at the trial 
as to what the agreement between Darrow and the captain was as 
to repairing the vessel, Captain Cassey swearing that the defendant 
agreed to pay for the repairs, and authorised him to employ the 
plaintifis to make them. On the other hand, the defendant's wit- 
nesses testified that the agreement was that the charterer was to do 
his own repairs. 

Judge Hoar instructed the jury that there had prevailed an erro- 
neous opinion in the community, that the registered owners of a ves- 
sel were in all cases liable for supplies furnished to her use, or for 
repcdrs done for her. In the ordinary case, where the owner hired 
the captain and crew, and sailed a vessel for his own profit, he would 
be liable for the supplies and repairs furnished the vessel, and the 
captain, as master of the vjessel, would have authority to order re- 
pairs on the credit of the owner ; but where the owner had let the 
vessel either to the captain or to another person who employed the 
captain, and gave up the charge and control of the vessel, then he 
would not be liable for repairs which were not done by his order. 

This was like the case of other property : if the owner of a car- 
riage had it repaired, he would be responsible for the value of the 
repairing ; but if he had let the carriage to a third party, who had 
ordered repairs upon it, the owner would not in that case be liable. 

In this case it appeared that Cassey was the acting captain of the 
schooner, and as such ordered the repairs ; the mere fact, however, 
that he was captain, did not authorise the plaintifis to recover the 
amount from the owners. The real question was, whether he was 
the owner's captain, sailing the vessel for him, and thereby authorised 
to incur debts on his credit, or whether he himself was the charterer, 
and for the time being the owner of the vessel. 

The jury must first settle the disputed question whether the owner 
had expressly authorised the captain to employ the plaintifis to do 
the repairs on the credit of the vessel. If there was no express 
direction, then they must inquire for whom the captain was acting 
when he ordered the repairs. If the evidence satisfied the jury that 
the captain had hired the vessel for his own use for a certain period, 
and that the owner had, in pursuance of the agreement, given her up 
to the captain, and no longer had any custody or control of her, and 
that the captain had afterwards ordered these repairs, then the de- 
fendant would not be liable. 

The jury returned a verdict for the defendant* 
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{Southern District of New- York.) 

Before the HON. SAMUEL R. BETTS, District Judge. 

THE STEAMBOAT "POSTBOY." 

COLLTSIOK. 

Held, that where a steamboat with a Teasel in tow and a Tessol under sail, with the wind ft«e, 

were approaching from opposite directions, and each on a course which, if pursued, would 

carry them clear of each other : 
That the steamboat was not liable for damages to the latter by a collision caused by an improper 

change in her course across the bow of the steamboat ; 
That the steamboat exonerated herself from blame by using the means within her power to 

avoid a colUnon, when ascertaining that the sailing-vessel was crossing her course ; 
That proofii on the part of the libellant will not be allowed to contradict the allegation of the 

Hbel; 
Facts tending to fix the relative poeition of vessds by those on board allowed more weight than 

the opinion"of lookers-on, although the latter outnumber the former. 

The circumstances of the case are stated with sufficient fulness in 
the opinion of the Court. 

Barnard and Parsons^ for the Libellant. 

W. J. Haskett and W. Q. Morton, for the ** Postboy." 

Betts, D. J. — The sloop ** Joseph C. Griggs" and steamboat " Post- 
boy " at about mid-day on the 14th October last, came in collision a 
few rods off Pier No. 2 or 3, on the North River side, in this harbdr ; 
they were running in opposite directions ; the sloop, on a flood-tide» 
with a very light wind from the S. W., sufficient to work her, was 
seeking a berth at Pier No. 4, and the steamer with a barque in tow 
was running for the East River, and struck the shrouds of the sloop 
on the larboard bow, near the quarter-deck, doing her considerable 
damage, and also causing injury by leakage to a part of her cargo of 
wheat. The two vessels met twelve or twenty rods west of the piers. 
The libe] charges that the sloop, from Castle Garden up, had held a 
straight courst parallel with the docks inside the steamer, which was 
coming down further west from the docks, and was hailed to stop or 
keep off, instead of which she bore in towards the pier, and ran upon 
the larboard side of the sloop. 

The answer denies this statement, and avers that the steamer 

VOL. X. 9 
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kept a course directly down the River parallel with the docks, the 
sloop, when first seen, being one quarter of a mile off, and far enough 
to the west of the steamer to leave ample room for the latter to psLSS 
safely between her and the docks ; that the sloop was apparently 
going up the River, and had she continued her course would have 
run entirely clear of the steamer, but that, when within 100 or 150 
feet, she suddenly changed her course towards the docks and across 
the bow of the steamer, and though every effort was then made, the 
sloop was too near to enable the steamer to avoid the collision. 

So far as the opinions and judgments of witnesses observing the 
transaction may be entitled to guide the decision of the Court, there 
is a preponderance of numbers who throw the blame wholly on the 
steamboat. 

In so far, however, as facts are given, fixing the relative positions 
of the vessels and their movements, they conduce most strongly to 
the support of the answer and the contradiction of the libel. 

The case made by the libel is, that the sloop was running a direct 
course north, without deviation, in front of the docks, inside of the 
steamer, and that the latter sheered and pressed in upon her from the 
west, attempting to go between her and the docks, and in that man- 
ner came upon her larboard bow. 

Witnesses Wesley and McGinnis, who saw the collision from their 
small boat, place the two vessels approaching substantially on the 
same line, as do also the Littlefields, in effect, for they considered the 
sloop to be running directly north ; and Dodge, the man on board the 
sloop, in his direct examination, concurs in substance in that view, for 
he says, when near Pier No. 1, he first saw the steamer, and that the 
sloop was then heading northward and eastward, and that the 
steamer was coming right for them, the sloop being eight or ten rods 
from the pier. 

On his cross-examination he says, when he first saw the steamer, 
she was heading along shore, then eight or ten rods off, and straight 
for the sloop, which vras heading towards the dock ; the stem of the 
sloop was to the westward of the steamer ; when struck, she was 
steering so that her bowsprit and mast were east of the barque in 
tow, and her stern west, when the latter came upon her. 

The three Littlefields did not observe the steamer until at the mo- 
ment of the collision. 

Her course was up and down the River, but they then noticed her 
stern was towards the dock and her head bearing out into the River ; 
and they, and all the witnesses except Dodge, estimate the distance 
she was running off the docks to have been about twenty rods. 

The Littlefields state the collision to have been on the starboard 
bow of the sloop. 

This is against the representation of the libel and the evidence of 
the witnesses Dodge, Clarkson, Sleigh and Baldwin. It must accord- 
ingly be taken as a fact in the cause, that the sloop received her in- 
jury on her larboard side. 

Proceeding upon that fact, it must be established, in order to fix 
the fault on the steamer, that she bore in shore upon the sloop or did 
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not use the means at command to avoid her, when it was ascertained 
she was coming round into her berth. 

The entire evidence is, that the steamer was not further off from 
the docks than the sloop, when the two w^ere first seen approaching, 
and there is no evidence contradicting the testimony of the captain 
of the barque and of the capptain and pilot of the steamer, that the 
sloop was then on a course so far outside the steamer as to* leave a 
safe passage to the latter between her and the docks. The evidence 
of these witnesses that the sloop changed her course suddenly across 
the bows of the steamer, is confirmed by that of the witness Dodge 
giving her position when she received the blow. 

It is proved that the engine of the steamer was stopped the moment 
it was observed the sloop stood across her, and reversed, and her 
helm '^ put a-port" to change her course outside the sloop ; but that 
the two vessels were in such near proximity that those exertions 
were fruitless. 

I am bound to hold upon the facts proved that the libel is not sup- 
ported, and no want of precaution or biameable conduct is established 
against the steamer, and accordingly the decree must be for the dis- 
missal of the libel against her, with costs. 

The above case having been appealed to the Circuit Court of the 
United States, the decree of the District Court was afiirmed, with 
costs, by the Hon. Samuel Nelson, Circuit Judge, at the October 
Term, 1851. 

3n ti)e (Eourt of Appeals. 

{State of Nexjo-York.) 

Before RUGOLES, Ch. J. ; and GARDNER, JEWETT, McCOUN, PAGE, and 

FOOT, Judges. 

Tucker & Others, Applts., agt Tucker & Others, Respts. 

Gideon Tucker, by his will, among other things, devised to his widow a house and lot during 
widowhood, and directed that dl taxes thereon should be paid by the executors out of the 
estate until the house and lot should pass to the possession of the devisees after named. He 
also gave her an annuity of $1500 per annum, charged on eight other houses and lots. 
This provision was in lieu of dower. 

Two of these eight houses he gave to two grandchildren, and other two of them to two other 
grandchildren, for life, with remainder to their issue and cross remainders between each 
two, and in default of such issue, remainder to testator's four children, George, Mary, Sarah 
and Charles. The other four lots he* gave to said children (one each) in fee. He dtfected 
that neither of these eight houses should pass to the use or possession of the said devisees, 
until the expiration of one year from the death or marriage of his widow. 

He empowered his executors to sell and convey gores, &c., in order to striughten boundary 
lines, to rent and lease houses and lands, to collect rents, make repairs, pay taxes, effect in- 
surances, and to divide from time to time surplus moneys, if any, over and above the uses 
before specified, among his said four children, until a final division and settlement of his 
estate. 

He devised to another child a farm, and gave legacies to other relations. ^ 

He bequeathed and devised the residue of his estate to his four children, George, Mary, Sarah 
and Charles, equally, and to their survivors in fee. 

Held^ that the providons of the will were conformable to law, and valid. 

A provision, which in terms is a power in trust, will not be construed to amount, by impUoap 
tion to an estate in trust, when such estate, if expressly created, would be repugnant to the 
law, and void. 

The decnaion in Tucker t . Tucker, 5 Barb. S. C. R. 99, oTSTruled. 



68 THE NEW-YORK LEGAL OBSERVER. 

Court of Appeals. — ^Tucker and othen v. Tacker and otben. 

Gideon Tucker, of the City of New-York, made his will in Augnst 
1838, and died in April, 1845, possessed of a large real and personal 
estate. He left surviving him a widow and three sons, two daugh- 
ters, and two grandsons, his heirs at law. He gave his widow, abso- 
lutely, his furniture, the use, rent and income of a house and lot in 
the city of New- York during her widowhood, and directed that •* all 
taxes and assessments on said premises be paid and discharged by 
my executors out of my estate, until the said house and lands pass to 
the possession of the devisees hereinafter specified." 

He also gave his widow an annuity of 91500 during her widow* 
hood, and charged it on eight houses and lots he owned in said city 
He gave, besides, some legacies to other objects of his bounty. The 
eight houses and lots mentioned he devised as follows : Two of them 
he gave to his grandsons during their joint lives, and if either of them 
died without issue, then to the survivor for life ; and if either died 
leaving issue, then the share of the father for life, to such issue in 
fee ; and if neither left issue, then to his four children, George, Mary, 
Sarah, and Charles, in fee : two more of the houses and lots he gave 
to two other grandsons, on the same limitations ; and the remaining 
part to his said four children, George, Mary, Sarah, and Charles, one 
to each in fee, and added the following clause : ** But it is my will 
that neither of the above mentioned eight houses and lots shall pass 
to the possession or use of the aforesaid devisees, or either of them, 
until the expiration of one year from the death or marriage of my 
said wife." In a subsequent part of his will, the testator directed his 
executors as follows : " I do authorise and empower my executors to 
exchange, sell, and convey to and with ac^oining owners or others, 
such gores, strips, or pieces of land as they may deem advantageous 
to my estate, by straightening and equalising boundary lines, and to 
execute^ deliver, and receive sufficient deeds therefor. And I also 
authorise my executors to rent and lease houses and lands and to 
collect the rents ; to cause all needful repairs to be done ; to pay all 
taxes and assessments ; and to efl^ect all insurances on the buildings 
from time to time ; and to cause all surplus moneys (if any) over and 
above the uses before specified, to be from time to time divided and 
paid over to my four children, George, Mary, Sarah, and Charles, in 
equal parts, until a final division and settlement of my estate." 

The residue of his estate, real and personal, he gave in fee to his 
said four children, George, Mary, Sarah, and Charles, in equal shares, 
and to the survivors, in fee, if either or any of them died without 
issue, " to hold the same subject to specific legacies and annuities as 
aforesaid." 

The appellants, who are two of the heirs-at-law of the testator, and 
are grandsons named in his will, filed a bill in Equity to set aside 
the will, on the ground that its provisions were repugnant to law. 

Judge Edmonds, at the Special Term, decided that some of its pro- 
visions were illegal and void, and made a decree accordingly. His 
opinion will be found in 5 Barb. S. C. Rep. 99. 
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On appeal, the Geueral Term decided that the provisions of the 
will were valid ; and they reversed the decree of the Special Term 
so far as it was in opposition to the legality of these provisions. 
From this decision there was an appeal to this Court. 

C (y Conor, for the .appellants. 
M. S. Bidwell, for the respondents. 

Foot, J., delivered the opinion of the Court : 

The appellants, who are two grandsons and heirs-at-law of the 
testator, and do not share in the distribution of the rents until the 
final division of the estate,. claim that the executors take a trust term 
under the will, and then that such term is void, and consequently 
that the testator died intestate as to the rents^ and that they must be 
divided equally among the four children, as directed in the will. 

If there is no trust term created by the will, then this chain of 
consequences falls to pieces, and the clearly expressed intent of the 
testator is riot defeated by the violation of any rule of law. In my 
opinion the will does not create a trust term in the executors, ft 
certainly does not by express words. Then, do the purposes of the 
will require the legal estate to be vested in the executors, or, in other 
words, does the will give any directions to them which cannot be 
complied with, or enjoin upon them any duty which cannot be per- 
formed without their being invested with the legal estate ? After a 
careful examination of the will, I see no direction given to the ex- 
ecutors, or duty enjoined upon them, or purpose to be accomplished 
by such direction or duty, which cannot be fully met and effected 
under a power. (I R. S. 732, § 74 ; ibid. 736, § 106.) 

In the case of dretoster v. Striker (2 Coms. R. 20), and which the 
counsel for the appellants supposes controls the present one, the pro- 
visions of the will not only snowed, in the opinion of the Court, that 
the testator intended to give " the entire and exclusive possession, 
charge, and management of the real estate," to the executors ; but 
by the clause that ^ the said real estate shall not at any time hereaf- 
ter be sold or alienated by my said executors and the survjivors of 
them," also intended " to withhold from the grandchildren thl power 
of sale, and thus prevent the alienation of the estate, or any incum- 
brance thereon, until the inheritance should finally rest in fee-simple 
absolute under the limitations in the will ;" and that this could not 
be accomplished unless the title vested in the executors ; hence there 
was in that case a necessity for holding, that a trust term vested by 
implication in the executors, which does not exist in this case. In 
that case, too, the implication accorded with and effectuated the in- 
tention of the testator, but if it prevails in this one, defeats such inten- 
tion. Without, however, adverting to other grounds, I am satisfied, 
that on the one already stated, the judgment of the Supreme Court 
should be affirmed. 

Gardneb, Jewett, McCoum, and Page, Judges, concurred. 
RuGOLBS, Ch. J., delivered an opinion also for affinnanoe. 

[These principles were applied by Judge Roosevelt, of the Supreme 



70 THE NE W.YORK LEGAL OBSERVER. 

Snpericnr Court — ^Lang o. Ropke. 

Court, recently, in the case of Day v. Wilson^ in which he decided 
in favor of the validity of a will, containing provisions very similar 
to the will in this case of Tucker v. Tucker^ 



0ttptnor Court 

{City of NeiD-York.) 

Before DUER and CAMPBELL, Jnstioes. 

Sarah Lang vs. Wiluam Ropke. 

An express trust, suspending alienation during a minority, is not an absolute term of years, irre- 
speotive of life, but is determined by the death of the minor before he attains his age. 

When the trust is to continue during more than two minorities, the limitation is void, sinoe it 
may suspend alienation beyond two of the lives upon which it depends. 

But it is certainly valid when it appears from the state of fiicts existing at the death of the testa- 
tor, that it could not exceed a single minority. 

An estate by devise is not created by the publication of the will, but by the express words of 
the Statute, the death of the testator is the time of its creation. 

In computing the period of suspense, the lives of annuitants are not to be added to a term of 
minority. 

When the will directs that a capital shall be set apart for the payment of the annuities, there 
must be a distinct capital for each annuity, and hence the suspense in such case cannot ex- 
ceed a single life in aiddition to the term of minority. 

But a trust for the payment of an annuity, even when it is payable out of rents and profits, 
does not fall within Sub. 3 in $ 55, in the article of trusts. That subdivimon is oon&ied to 
the cases in which the whole rents and profits are to be applied or paid over. 

An annuity given by a will is a pecuniary legacy, and the trust for its payment must be referred 
to Sub. 2, in ( 55. 

It is not subject to the prohibition in ( 63, and therefore imposes no restraint upon alienation. 
The annuitant may release to the persons entitled in remainder, or may unite with them in 
the conveyance of an absolute fee. 

The invalidity of a trust for accumulation does not affect independent provisions in the will. 
The only consequence is, that those for whose benefit the accumulation is directed to be made 
have an immediate right to the whole income. 

A power to sell lands and distribute the proceeds among those to whom the lands are devised 
is not one of the purposes for which an express trust may be created. The sale is for the 
benefit of devisees, not of legatees. 

It is, however, no objection to the validity of a power in trust that it is granted for the same 
purpose for which an express trust is authorised. 

The R. Statutes have imposed no limitation whatever upon the creation of trusts in the full 
sense of the term, ana a valid trust may now be created for any and every purpose, for 
which it might have been created before the R. S. were adopted. 

The changes made by the R. S. are: 1. The entire abolition of passive trusts, and 2. A limita- 
tion of express trusts, i. e., of trusts which pass an estate as well as grant .an authority. 

But these changes have neither abridged the real power of the owner of lands in the creation 
of trust, nor the jurisdiction of equity in compelling their execution. 

On the contrary, when there is no illegal suspense c? the power of alienation, the real inten- 
tion of Uie party creating the trust will in all cases be carried into effect 

When the trust is passive, the mtention is executed by giving to the ceatui que trust a legal 
estate ; when active, by construing it as a power in trust, if it cannot take eflfect as an ex- 
press trust 

In the latter case the powers and duties of the trustee and the rights and remedies of the bene- 
ficiary are exactiy the same as in the case of an authorised express trust 

When the trust is entire, and suspends unduly thtt power of alienation, it is wholly void, but its 
mere invalidity as an express trust never operates to deprive the beneficiary of the benefit 
intended. 
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Heldy that the trusts of the will, (except that for aooumulation,) and the power of sale given to 
the executors, were valid, and the power well executed by the suryiving executor, and conse- 
quently that the defendant was entitled to judgment 

John Lang, of the City of New York, died on the 17th of March, 
1836, having made and executed his will, dated 9th February, 1824, 
whereby, after bequeathing certain legacies to his wife and his 
mother-in-law, Mrs. Ustick, he disposed of the residue of his estate 
as follows : 

Item, — All the rest, residue and remainder of my estate, both real 
and personal, whatsoever and wheresoever situate, lying and being, 
I give, devise and bequeath unto my beloved childre^^, Hannah Gam- 
ble, (wife of John M. Gamble of the United States Navy), Robert 
Ustick Lang, Mary Lang, John Lang, Jr., Sarah Lang, Charles 
Lang, William Lang and Edmund Lang, and to their heirs, execu- 
tors, administrators and assigns forever, equally to be divided amongst 
them^ share and share alike, subject, however, to the deductions, limita- 
tions and provisions hereinafter contained and set forth, and to the an- 
nuities and legacies above bequeathed. Item. — Should any of my child- 
ren die, leaving a child or children, him or her surviving, I will, 
order and direct that such child or children shall in each and every 
such case stand in the place and stead of the parent so dying, and 
take the share or portion of my real and personal estate so given 
and intended for such parent, and I give, devise and bequeath the 
same to him, her or them and to their heirs and assigns forever ac- 
cordingly. ***** Item.— I order and direct that all my 
estate, consisting of bouses, lots and premises, and making up my 
whole real estate, (together with five-twelfths of the Newspaper 
establishment aforesaid) be vested in my executors or the survivors 
or survivor of them until my youngest child living shall attain to the 
full age of twenty-one years, and that they, or the survivors or sur- 
vivor of them rent out the same from time to time, and at all times 
for the most monies which can be obtained therefor (and that they 
continue the said newspaper establishment with my interest and 
portion therein if they shall deem it prudent, or sell the same if that 
shall be deemed the most advantageous and desirable on account of 
my estate and those interested therein), and that they or the sur- 
vivors or survivor of them pay or disburse for the maintenance, sup- 
port and education of my children out of the neat proceeds of the 
rents, issues and profits of my real estate and of the neat proceeds 
of the interest, income, profits or dividends of my personal estate 
when and as often as the wants and necessities of my said family 
shall require the same. Item. — All sums over and above what is so 
bequeathed and devised for the support of my said family as it shall 
or may accumulate, I direct my executors as aforesaid to invest in 
some productive stock or to be loaned out on bond and mortgage, 
and to call in, change, or re-invest the same as the interest of my 
estate in their opinion may require. * * * Item. — For the pur- 
pose of facilitating a division of my estate amongst my children 
when the youngest living shall be of lawful age, I do hereby author- 
ise and empower my executors or the survivors or survivor of them. 
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to sell my real estate, or any part or parcel thereof, and to give deeds 
of conveyances to the purchaser or purchasers thereof in fee simple, 
saving the house which is given to my said wife, which can and may 
be sold also, but not during her lifetime. * * • The testator 
made and published a codicil to his will on the 29th July, 1831, ap- 
pointing such executors in lieu of those appointed by his will. Un- 
der the power contained in the said will, Edward Harris, the sur- 
viving executor appointed by the said testator's will, on the third day 
of July, 1850, executed and delivered to Wilhelm Ropke a convey- 
ance of certain premises of which the said John Lang died seized. 

At the time of the death of the testator, there were living his 
widow, Sarah Lang, and seven children, namely : Hannah Gamble, 
Robert U. Lang, John Lang, Jun., Sarah Lang (now Spencer), Charles 
E. Lang, William Langj and Edward Lsmg. 

All of these children except Edward Lang were of age at the 
time of the death of the testator. Edward Lang became of age in 
the month of October, 1837. 

Robert U. Lang died intestate, July 10th, 1837, leaving three child- 
ren him surviving, viz : John Lang, since deceased, Sarah Lang and 
Robert Lang. John Lang, Jr., died August 7th, 1836, intestate and 
without issue. Charles E. Lang died July 9th, 1848, intestate, and 
without issue. Sarah Lang, the widow of the testator, died in 
March^ 1850. 

The estate of the testator consisted of some personal property, but 
chiefly of real estate, consisting of seven houses and lots in the City 
of New York, of unequal value, so that no one house and lot could 
be given to any one child as his equal share. 

At the time of the publication of the codicil to the will, two of the 
children above named, viz : William Lang and Edward Lang, were 
under the age of twenty-one years. 

The case was submitted for the opinion of the Court without ac- 
tiouy on the above facts, the plaintiff* contending that the devise and 
deposition of the real estate of the testator contained in the will was 
invalid, and that she was entitled in fee to one undivided tenth part 
thereof, and the defendant contending that he is the sole owner of 
the said premises by virtue of the conveyance executed by the execu- 
tor of the said John Lang, the testator. 

Wm. Curtis Noyes and A. S. Garr^ for the plaintiffs, made and 
argued the following points : 

L — The will of Mr. Lang suspended the absolute power of alien- 
ation of the real property for more than two lives in being at the 
creation of the estate : 1. It is suspended by the trusts of the will 
during the lives of the widow and Mrs. Ustick, and until the young- 
est child attained the age of twenty-one years. (1 R. S., p. 723, § § 
14, 15, 16. Hawley v. James, 16 Wend., 4 Kent Com. 271). 2. This 
objection is not obviated by the power of sale given to the execu- 
tors ; as the direction to sell is not peremptory, and is besides of 
doubtful construction. 3. But if there was a peremptory direction to 
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sell, still the same character is impressed upon the proceeds of the 
sale in the hands of the trustees, and the trusts would continue, and 
the result would not be different regarding the fund as personal 
property. (1 R. S., p. 773, § 1.) 4. The time of the " creation of 
the estate " in this instance, is the publishing of the will. (16 Wend. 
121, supra. ; Ram on Wills, 6; Lewin on Perpetuities, 170 to 172 — 
442 ; 4 Kent's Com., 283). 

II. — ^The trust for accumulation until the youngest child was 
twenty-one, was void ; it being for the benefit of adults as well as 
minors. (1 R. S., 773, § 3, 4, 5 ; Boynton v. Hoyt ; 1 Denio 53). 

III. — The power to the executors to sell the real estate was void, 
being evident for the same purpose for which an express trust is au- 
thorised under § 55. (Wend. § 65 ; 1 R. S., 729, § 58 ; per Bronson^ /., 
in Hawley v. James, 10 Wend. 174, 5.) 

Geo. Wood and Tlieodore Hinsdale^ for the defendants, made and 
argued th'e following points : 

I. — The sale of the premises in question by the executor under the 
power in the will to the defendant, is valid and operative, and the 
plaintiff has no right to them or any part thereof, as heir at law. 

II. — The purpose for which the power was conferred upon the ex- 
ecutors, was a lawful motive, namely, to facilitate the division of the 
estate. 

III. — ^This power was not void, as being for the same purpose for 
which an express trust is authorised under 1 Rev. Stat., page 729, 
§ 55. 1st. The object is to facilitate the division of the estate, per- 
sonal being more readily divisible than real estate. 2d. Even if the 
dispositions in the will of the property, which is the subject of the 
power, were invalid, the power would be good as it would facilitate 
the division among the heirs at law. 3d. A will may be void in 
some of its provisions, and good in others, when the parts can be 
separated. 4th. The sale under the power is not for the purpose of 
carrying out the limitations merely, but for the purpose of division 
of the estate generally. 

rV. — The disposal to the executors in trust for support and main- 
tenance, is good, being expressly authorised by the said § 55. 

V. — There is no trust for accumulation for any period directed by 
the will, which is the case contemplated and prohibited in the § 37 
of Rev. Stat. 726. The will means by accumulation, merely the 
surplus of rents and profits beyond what is necessary for support 
and maintenance. There is no direction in the will that this surplus 
shall accumulate for any time. The executors are simply directed 
to invest it, a duty which the laws would impose upon them as trus- 
tees, without any testamentary direction. The interest resulting 
from such investment is not required to be accumulated either by 
law, or by the direction of the wilL 

VL — If the direction for accumulation had been such as was pro- 
hibited by the Revised Statutes, it would be inoperative onlv pro 
tanto, without impairing tb? rest of the will. (1 Rev. Stat. 726, § 38. 

VOL. X. )Q 
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VII. — The trust created is not in violation of the rules of perpetu- 
ities prescribed in the Revised Statutes. Alienation is not suspended 
for more than two lives in being at the creation of the estate* viz., 
the death of the testator. 1st. Such a construction shall be given, if 
it will admit of it, as will support the disposition. {Archibald v. 
Thomasj 3 Cow. 289, 6 Paige, 54). 2d. A will where no specefic 
time is limited, is presumed to refer in its provisions to the testator's 
death. 3d. The youngest child living, means the youngest living 
at the death of the testator, when the creation of the estate takes . 
place. 4th. The inalienable trust lasts only till that youngest child 
attains the age of twenty-one, and not till the time when, if it should 
continue to live, it would attain the age of twenty-one. It therefore 
does not last beyond that life in being, and will not last so long if 
that child should survive twenty-one. 5th. The trust is not sus- 
pended by the lives of the widow, and Mrs. Ustick. It is not at all 
dependent upon them. 6th. They take annuities which are alien- 
able by them at any time. They are, therefore, persons in being who 
may join in disposing of the estate. 7th. In the Lorillard will, though 
the trusts were held void, annuities were sustained. 

VIIL — The conveyance by the surviving executor is executed in 
due form and in due exercise of the power to pass the estate. 

DuER, J. — It may be admitted that the necessary effect of the trust, 
which this will creates in relation to the rents and profits, was to 
suspend, during its continuance, the absolute power of alienation, 
but as the trust was to last no longer than until the youngest child of 
the testator should attain the age of twenty-one years, the suspense, 
which it involved, was far within the limits which the statute allows. 
A devise to trustees to receive and apply the rents and profits during 
a minority is not an absolute term of years, corresponding with the 
possible duration of the minority, but is determined by the death of 
the minor before he attains his age. This construction of such a 
limitation was adopted both by the Chancellor and the Court of 
Errors in Hawley v. James (5 Paige, 463 ; 16 Wend. 60), and although 
it is not easy to be reconciled with the English decisions (Boraston's 
case, 3 Rep. 19 ; Taylor v. Biddell, 2 Mod. 289 ; Stanley v. Stanley, 
16 Vesey, 491), it must now be considered as the settled law of the 
State. Hence, when the trust is to continue during more than two 
minorities, the limitation is void, since the suspense of alienation, 
which it creates, may exceed two of the lives upon which the trust 
depends, but when limited to a single minority, it is plainly valid, 
since the suspense cannot possibly exceed the life of the minor, and 
by his attaining his age, may be determined at a much earlier period 
than his actual death. In contemplation of law, the suspense is for 
a shorter period than the continuance of a single life in being at the 
creation of the estate (1 Rev. Stat. § 15, p. 723). In the case before 
us, but one of the children of the testator was under age at the time 
of the death of the testator ; and it seems to us that there is no ex- 
ception from the rules which the Revised Statutes expressly declare, 
namely, that where an estate is created by devise, thie death of 
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the testator shall be deemed the time of its creation (1 S. S., § 4), 
p. 726.) By thus referring to the statute, we are not to be understood 
as intimating that such is not also the rule of the common law. It 
must be admitted that the language of some of the more recent text- 
writers (Ram on Wills, 6 ; Lewin on Perpetuities, 170, 442) seems to 
favor the position that an estate by devise is created by the publica- 
tion of the will, but whether these writers are sustained by the cases 
to which they refer, is a different question, which we deem it unne- 
cessary now to examine. 

To the proposition that in computing the period of suspense, the 
lives of the two annuitants are to be added to that of the minor, we 
cannot assent. The testator plainly intended that the estate of the 
trustees should cease when his youngest child should attain his age, 
since he authorises them at that time to sell the whole of his real 
estate, with the exception of the house and lot devised to his wife, 
and' divide the proceeds among the children, reserving, however, a 
sufficient capital for the payment of the annuities. Supposing, there- 
fore, the directions of the will to be followed, there could be no sus- 
pense of the power of alienation beyond the term of minority, except 
as to the capital set apart for the payment of the annuities ; and as 
it was the duty of the executors to set apart a distinct capital for 
each annuity, the suspense in each case, if it existed at all, was 
only during a single life in addition to the term of minority. As the 
premises now in controversy could not have formed a part of the 
capital reserved for the annuities, they were freed from any suspense 
of the power of alienation, directly upon the expiration of the trust- 
term. As soon as the youngest child attained his age, there were 
persons in being by whom an absolute fee in possession might have 
been conveyed. 

We observe further, that the argument as to the effect of the 
annuities in suspending alienation, was founded upon an erroneous 
construction of those provisions, which bear upon the question, in the 
article of *• uses and trusts." It assumed that the direction to pay an 
annuity, which is charged upon lands or the rents and profits of lands, 
creates an express trust under the third subdivision of sec. 55, and is 
therefore subject to the prohibitory clauses in sec. 60 and 63 ; but we 
are clearly of opinion that this subdivision extends only to the cases 
in which the whole rents and profits, whatever may be their amount, 
are to be paid over or otherwise applied to the use of the beneficiary, 
and not to those in which the sum to be raised and paid over, whether 
immediately or annually, is ascertained and defined. An annuity 
given by a will, whatever may be the direction as to the mode 
of its payment, is a pecuniary legacy, and hence, when it is 
charged upon lands, it is only under the second subdivision of sec. 55 
that a trust for its payment can be sustained. This question was 
very fully debated and considered in Hawley v. James^ and it is 
manifest, from the terms of the decree, that the construction we have 
stated is that which the Court of Errors finally adopted {\% Wend. 
p. ). The annuities, which in that case were sustained, by the ex- 
press terms of the will, were to be paid by the trustees out of the 
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rents and profits of the lands devised, and had they not been regarded 
as legacies, assignable in their nature, and therefore imposing no re- 
straint upon the alienation of the lands, the Court, instead of decree- 
ing them to be paid, must have declared them to be void. That such 
must have been the result of a different construction was admitted 
by nearly all the judges and senators who delivered opinions. We 
therefore consider the law as settled, that the bequest of an annuity to 
be paid by trustees does not suspend the alienation of the lands upon 
which it is charged, even during the lifetime of the annuitant, since, 
by releasing to the persons entitled in remainder or reversion, he 
may extinguish the trust, or may unite with them and the trustees in 
conveying an absolute fee to a third person. 

The direction, or, more correctly, the permission given to the ex- 
ecutors to accumulate the surplus rents and profits during the trust, 
as the accumulation was for the benefit of adults as well as of minors, 
it maybe admitted, is void; but we cannot admit that by this illegal- 
ity the other provisions of the will are at all affected. The only con- 
sequence is, that the children were entitled to the whole income, not 
merely to such a proportion as the executors might have deemed suf- 
ficient for their maintenance and support. The doctrine that an ex- 
press trust, with all its powers and incidents, is rendered void by the 
invalidity of any one of several distinct and independent purposes for 
which it is created, we rejoice to say, may now be considered as de- 
cisively and completely over-ruled. {Hone's Executors v. Von Schaick, 
20 Wend. § 564 ; Darling v. Rogers, 22 Wendall, 483 ; Irving v. De 
Ray, 9 Paige 521, 8.) Root v. Stuyvesant is an anomalous case, to be 
rejected and shunned, not to be followed ; as an authority, it ought 
never to be quoted. 

We are not certain that we rightly apprehend the meaning or in- 
tended application of the last objection to the validity of the defend- 
ant's title, namely, that the power of sale vested in the executors 
was void, because it is given for the same purpose for which an ex- 

Eress trust is authorised by the statute. The objection, it is proba- 
te, was suggested by some of the observations of Mr. Justice Bron- 
son in Hawley v. James, but those observations, as we understand 
them, only mean that where an express trust, otherwise valid, is held 
to be void, as involving a perpetuity, it cannot be sustained as a 
power in trust under section 58 in the article of "Uses and Trusts;" 
and we certainly agree with the learned Judge, that, to such a case, 
the terms of that section do not at all apply. Dut if we have rightly 
construed the provisions of the will, the case before us is not the case 
to which the observations of Mr. Justice Bronson alone refer ; and 
hence the objection we are considering, so far as it rests upon those 
observations, has manifestly no application. Had we been con- 
strained to adopt that construction of the will upon which the learn- 
ed counsel for the plaintiff insisted, namely, that the express trust 
which the will creates embraced all the estate of the testator, was 
intended to last during the lives of the two annuitants as well as 
during the minority of his youngest child, and during that period 
rendered the whole property inalienable, we should probably not 
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have hesitated to say that the power of sale given to the executors was 
annexed to and must fall with their estate ; but holding, as we do, that 
the trust term as created by the will involved no undue suspense of 
the power of alienation, and was therefore valid, we are unable to see 
that there are any grounds upon which the validity of a power of 
sale to be exercised at the expiration of the term, or the legality of 
its exercise by the surviving executor, can reasonably be questioned. 

It is probable, however, that the objection that the power to sell 
was void, as given for the same purpose for which an express trust 
may be created, was meant to be understood in a different sense from 
that which we have supposed. The meaning may be, that a power 
in trust can never be created for any purpose that may be effected by 
an express trust ; that is, that a power to sell lands for the benefit of 
creditors or legatees, or for satisfying a charge, is absolutely void, 
unless the trustee is clothed with an estate as well as an authority. 
It would be a suf&cient reply to the objection thus stated, that the 
power to sell, as created by this will, is not given for any purpose 
which the statute enumerates. The proceeds of the lands when 
sold, are to be divided amongst those to whom the lands themselves 
are devised, and their distributive shares are not legacies, but belong 
to them as owners. It is for the benefit of devisees, not of legatees, 
that the sale is directed, {Patten v. Randall, 1 Jac. and Walk. 189; 
Bentham v. Wiltshire, 4 Mad. 44 ; Diminick v. Michael, Sup. Court, 
January Term, 1851. M. S. S.) 

The sole object of the power is to facilitate an equal division of 
the property which it embraces, and to secure the proper execution 
of such a power it is not at all necessary that any estate should be 
given to the trustee in the lands to be sold. This is no more neces- 
sary, where the power is created by a will, than where it is given by 
a Court of Justice to Commissioners, in a suit for partition. As it is 
essentially a power to make partition, it is only as power in trust 
that it could be granted or exercised. 

But we must not limit ourselves to a reply that while it proves 
the objection to be irrelevant, seems to admit that if relevant, it 
would be valid. No such admission is intended to be made, or can 
justly be made. The position that a power in trust cannot be granted 
for any purpose for which an express trust is authorised, wc are con- 
vinced, is groundless, as well asjnovel. When a trust is created for the 
payment of legacies or the satisfaction of a charge by a sale or mort- 
gage, it rests entirely in the discretion of the testator whether he will 
confer an estate or a mere authority. That he possessed this discretion 
at common law it is impossible to doubt, nor have we discovered a 
single word in the Revised Statutes from which the intent of the 
Legislature, to take it away or abridge its exercise, can be inferred. 
On the contrary, the article " Of Powers," has imposed no restriction 
whatever on the creation of powers in trust, as it seems a necessary 
consequence that a trustee may be authorised to perform aay act 
** in relation to lands or the creation of estates therein, or charges 
thereon, which the owner granting the power might himself law- 
fully perform." (1 R. S. p. 732, Sec. 74.) 
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We have said all that the decision of this controversy requires to 
be said, but there are some further observations in relation to " Trusts 
and Powers*'' as modified by the Revised Statutes, which the 
points involved in this case have suggested, and which, for many rea* 
sons, we deem it expedient to add. It is frequently asserted, or inti- 
mated, and seems indeed to be generally thought, that the new statu- 
tory provisions have prescribed limits to the creation of trusts much 
parrower than the exigencies of society demand, and which must 
therefore operate in numerous cases to deprive meritorious trusts of 
the security and protection to which by law they were formerly enti- 
tled ; yet this is so far from being true, that if the term trust be un- 
derstood in its general and appropriate sense, as applying to every 
case in which a power of control or disposition is given to one per- 
son to be exercised for the benefit of another, and if the limitation is 
so framed as not to involve an undue suspense of alienation, it is cer- 
tain, that a valid trust may now be created for any and every pur- 
pose for which a trust might have been created before the Revis^ 
Statutes were adopted. The attempt to define and limit active 
trusts by an enumeration of all the purposes for which they may be 
created, would be extravagant and futile, and so conscious were the 
revisers of this that in their notes to the chapter ** Of Real Property," 
they expressly said that such trusts from their nature cannot be lim- 
ited. (3d R. S., 2 ed., p. 590). No such limitation therefore could 
have been intended by them as the eflTect of the regulations which 
they proposed. 

It is not at all necessary, however, to the preservation of trusts, 
that a naked title should be vested in one person, when the actual 
possession, the reception of the rents and profits, and the entire 
power of disposition and control, are given to another. Nor in many 
cases is it requisite to give to the trustee any estate in the lands to 
enable him to execute the powers, or fulfil the duties, which the 
trust confers or enjoins. Hence the Revised Statutes have wholly 
abolished passive trusts, and by enumerating the purposes for which 
alone an express trust may be created, have limited the cases in 
which an estate may be given to the trustee, as well as an authority. 
The supposition, however, that by these changes the power of the 
owner in the disposition of his property is really abridged, or his in- 
tentions in favor of those who may be the objects of his bounty, ren- 
dered liable to be defeated, is a serious error, which it is time should 
be banished from the minds of the profession, and be no longer im- 
plied in the opinions of judges. The trust, where lands are granted 
or devised in trust is, in all cases, either nominal or passive, or real 
and active. Where it is passive, as where lands are granted or 
devised to A. to the use of B., or in trust to permit B. to take 
the possession and receive the rents . and profits, although the 
trust is wholly void, yet by force of sec. 49, in the article of " Uses 
and Trusts," (1 R. S., p. 722,) the intent of the person creating 
it is fully executed by giving to the beneficiary a legal estate of 
the same quality and duration as his beneficial interest. When 
the trust, although not created for a purpose enumerated in the 
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definition of express trusts, is real and active, as where the trustee is 
empowered to convey the lands upon certain conditions to certain 
persons, the grant or devise, as passing an estate, is indeed void, but 
the trust in its substance and reality is fidly preserved^ and its exe- 
cution may be enforced by the same means and with the same cer- 
tainty as had a title to the lands been vested in the trustee, as well 
as a power of disposition. The statute then executes the intention 
of the grantor or testator, by declaring the trust to be valid, as a 
power in trust, (sec 58, p. 723), and by this construction the powers 
and duties of the trustee and the right and remedies of the cestui 
que trust are precisely the same as they would have been had the 
Revised Statutes never been passed. The conclusion is, that neither 
the power of the owner of lands in the creation of trusts, nor the ju- 
risdiction of equity in compelling their execution, although some- 
what changed in form, have been in reality abridged; and it is 
therefore an unnecessary alarm that the statutory provisions are 
said to have excited. It is true where a trust, whether an express 
trust or merely a power, is so framed as to suspend alienation for a 
longer period than the statute allows, the entire limitation, as in Cos^ 
ter V. Lorittard, and in Hawley v. James^ is justly held to be illegal and 
void, but we state, with entire confidence, that the invalidity of an 
express trust upon the sole ground that it cannot be referred to any 
class of those which the statute has alone authorised, can never ope- 
rate to deprive the objects of the trust of the benefits intended. 

In conformity with the views we have expressed, judgment must 
be entered for the defendant. 



Before Mr. JUSTICE DUER. 

January Term^ 1852. 

Charles Oakley v. John L. Aspinwall and others. 

Where a joint debtor jadgment has been entered against two upon service of prooeas upon one 
defendant only, the defendant served is a oompetent witness for the plaintiff in another action, 
to prove the other defendant a co-debtor. 

By the joint debtor set of 1830, an action of debt lay upon a joint debtor judgment against all 
the defendants, upon proof aliunde the judgment, that those not served were jdntdebtois. 

Where the Court of Appeals upon bill of exceptions reserves a judgment and orders a new 
trial, and it appears that a majority of the Court agreed in one proposition as the eonclunon 
of each, though some based their conclusions upon one and some upon anothtr distinct proposi- 
tion, ndther of which was sanctioned by a majority of the Court, it was held, that Uie Court 
below on the new trial were bound by the result without regard to the groundi of the de- 
cision. (See note at the end of the case.) 

This cause was brought to trial under an award of a new trial by 
the Court of Appeals on reversal of the former judgment of the Su- 
- perior Court for the plaiotiff. ^ 

The action was upon a bond given by the defendants to discharge 
an attachment issued by the plaintiff in 1837, against John Young 
and John W. Baker, as non-resident debtors conditioned to pay so 
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much as was due the plaintiff when he attached, on account of any 
debt claimed and swore to by him as such attaching creditor. 

The plaintiff claimed and swore to a debt against Young and Ba- 
ker as attaching creditor, and also in assigning a breach of the con- 
dition of the bond, amounting to $22,489, arising upon a certain 
judgment rendered in the Supreme Court of this Slate. 

The defendants denied the existence of any such judgment by one 
plea, to the breach, and by another, that there was due to the plain- 
tiff at the time he became such attaching creditor, on account of the 
debt claimed and sworn to, the sum alleged or any other sum. 

The plaintiff proved, that in 1828, '29 and '30, he consigned goods 
to the amount of 845,000 to the house of John Young, of Trinidad 
de Cuba, that in 1831, he demanded an account of said Young, of 
the proceeds of the goods, which was refused. The plaintiff then 
offered in evidence the deposition of John Young, taken condition- 
ally in this cause, in March 1846, (he having since died) to prove 
that Baker was his partner at the time of plaintiff's consignments ; 
the defendant objected to it on the ground, that Young was interested 
to fix half the debt on Baker, as held by Judge Sandford on former 
trial, on the authority of Marquand v. Webb, 16 John., R. 89, and 
Pearce v. Kearney^ 5 Hill 82. The plaintiff insisted that the code had 
abolished the exclusion for interest, and besides, the cases relied upon 
were not law, being admitted, by the last case itself, contrary to 
principle. The Judge overruled the objection, and remarked that 
the Superior Court, in a recent case not yet reported, had very 
strongly intimated its opinion that Marquand v. Webb ought not to 
be regarded as a binding authority, but admitting that case to have 
been correctly decided, the objection which it raised was, in his 
judgment, substantially that of interest in the witness, and was 
therefore removed by the code- The defendants then objected, as to 
the order of proof, and insisted that the judgment should be first 
proved ; and so the Court held. 

The plaintiff then offered in evidence a record of a judgment from 
the files of the Supreme Court, in favour of the plaintiff against 
Young and Baker, for the amount claimed, for balance of goods con- 
signed ; but the record showed, that the suit was commenced by 
personal service of process on Young, and the writ was returned not 
found as to Baker, who did not appear ; that Young gave a cogno- 
vit, whereupon judgment was entered against both, as joint debtors, 
according to the joint debtor act ; with other evidence that Baker 
was a partner of Young, and jointly liable with him for the demand 
upon which the judgment was obtained. 

F. B. Cutting, of counsel for defendants, objected to the evidence 
on the ground that the demand of the plaintiff against Young and 
Baker was not a demand arising upon judgment as claimed and 
sworn to by the plaintiff, but that, as to Baker, it was a demand 
arising upon contract, and not upon judgment ; and he cited the re- 
port of this cause, (4 Comstock R.) insisting that it established the 
law authoritatively upon this point in favor of the defendants, as the 
judgment was reversed by the votes of Bronson, Jewett, Mulett, 
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Paige, McGoun and Ruggles, against two dissenting votes, to wit : 
Gardiner and Gray, and no other ground of reversal was suggested 
in either of the published opinions. 

fl, P, Hastings, and S. Jones, of counsel for the plaintiff, read a 
letter from Judge Ruggles, stating that he did not vote to reverse, as 
stated in the report, but as five had voted to reverse before his name 
was called, he gave no vote, and was not prepared to have voted to 
reverse, if the decision had depended on his vote. They also read 
letters from Judges Paige and McCoun, stating that both were re- 
versal, on the ground, that the evidence of Baker's partnership was 
not sufficient ; and also, that one concurred with Judge Bronson, and 
the other with Judge Jewett, in the written opinions delivered by 
them respectively. 

They then referred to the report of the case, and showed that the 
opinion of Bronson and Mullett was that no action of debt was 
given by the joint debtor act, or would lie against the debtor, not 
served with process, and therefore, inasmuch as the plaintiff's de- 
mand would not have sustained an action of debt upon the judgment 
against Young and Baker, and the 57th sec. of the statute in rep:ard 
to attachments against non-resident debtors required the plaintiff to 
establish his demand in an action on this bond, in the same manner 
as if the action tcere against Young and Baker, no action would lie 
on this bond. This, they claimed, was the whole substance of both 
opinions, and that the long arguments, to show that the judgment 
record of itself did not prove the debt against Baker, without other 
evidence that he was a joint debtor, were entirely without applica- 
tion to the case, as neither the plaintiff, nor the Court below, ever 
pretended to the contrary. McCoun, J., concurred hypothetically 
with these opinions, making together three only, out of eight Judges, 
upon this proposition, with the decision of this Court, the expressed 
opinions of four, out of the eight Judges of the Court of Appeals, to 
wit : Jewett, Paige, Gardiner, and Gray, and all prior authority the 
other way ; including the decision of the Court of Errors, and the let- 
ter of the joint debtor act, the second section provided for the force 
the judgment should have as evidence in the action. 

These three Judges voting to reverse, and the two voting to affirm, 
entirely omitted any assent to the idea, that, if an action of debt would 
lie upon the judgment, upon the proof of the joint liability of the 
debtor not served, still the plaintiff's demand, in legal acception, did 
not arise upon the judgment, because other evidence besides the judg- 
ment must be given ; and that there was in law a distinction be- 
tween an action arising upon judgment, and a demand arising upon 
judgment. 

Judges Jewett and Paige, however, took this lucid distinction ; and, 
confirming the settled law, that an action of debt, and no other action, 
would lie upon this judgment, against Young and Baker, for the plain- 
tiff's demand, upon the same evidence here offered, and holding, 
that the plaintiff Aad established his demand, in the same manner as 
if the action were against Young and Baker, still held, that, though 
the action must be upon the judgment, the demand even after the 

VOL. X. 11 
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judgment, must be deemed a demand arising upon contract, as to Ba- 
ker, and upon the judgment as to Young ; and that, therefore, the de- 
mand proved was not a demand against Young and Baker arising 
upon judgment. 

If Bronson, Jewett and MuUett had assented to this, or if these 
two had changed their opinion, as to an action of debt lying upon 
the judgment, and agreed with the former, a legal point would have 
been decided, however erroneously, and this Court might feel itself 
bound by it, as an authority ; but when it is seen that the agree- 
ment of the five in the conclusion that the demand did not arise on 
judgment, resulted only from, the accidental coincidence of the result 
of two prior propositions, both without, and one at least against the 
sanction of all prior authority, and neither supported by a majority 
of the Court, this Court are bound to hold the law to be as it always 
has been. 

This is not a case of arriving at a decision of one single principle 
by different processes of reasoning, as if the five had agreed that 
the joint debtor act did not authorise an action of debt, though for 
different reasons, but is a mere agreement in words by the adoption, 
not of a particular reason, but a clear legal error according to settled 
law, by three judges, and a verbal criticism by two others, upon the 
meaning of the words " arising upon judgment,^^ referring to the evi- 
dence, and not the cause of action to ascertain the character of the 
demand. Neither of these ideas has the sanction of the Court ; and 
yet, as they happen to agree in the verbal result, that the demand 
did not arise on the judgment, though differing as to whether the de- 
mand and the action are identical, and whether the action arises on 
the judgment, the five voted to reverse. 

It is worthy of remark, too, that both M cCoun and Paige held, 
that the plaintiff did not prove any demand at all, and would have 
voted as they did, and caused the reversal, whether the one had 
agreed with Bronson, and the other with Jewett, or not ; so the 
•opinion of each upon the abstract technicalities of Bronson or Jew- 
ett was merely hypothetical. The idea that the Court would not 
have reversed without a concurrence of five on one point, is dis- 
proved by what they did on the first argument, where one of the 
five voting to reverse, expressly dissented from the other opinions, and 
went on the distinct ground that the evidence of partnership was 
not sufficient. The plaintiff made the distinct point, on the motion 
to vacate the judgment, that this was irregular, but the Court did 
not notice it all in their decision. 

The Court had jurisdiction to reverse, and this Court are bound hy 
the record as to that ; but, though there were nine points raised by 
the bill of exceptions, the judgment of reversal is not specifically 
placed upon either, or any in particular. By the judgment of the 
Court above, therefore, this Court are bound to nothing but a new 
trial, which it orders. 

The case is not reported upon the knowledge of the reporter, for 
he was not present when the judgment was pronounced, and no 
opinion was given or alluded to by the Court, but only a written 
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memorandum; "judgment reversed and new trial ordered," was 
handed to the Clerk, no opinions were given to the reporter till after 
the term, and after Bronson, 0. J., had resigned. Whether these 
reported opinions were ever read in consultation, as they are published^ 
or were written or altered after the term, is more than can be known, 
and still this Court is asked to hold these opinions conclusive of 
the plaintiff's rights. In Jones v. Mason, 3 Com.. 375, and in this 
case, on motion to vacate judgment of reversal, id. 557, the idea is 
scouted by Bronson, C. J., that any regard whatever can be paid to 
what is said by Judges in consultation, on the very ground that they 
may have changed their opinion before the judgment ; and this po- 
sition was sanctioned by the Court in the case first cited. How, then, 
can the plaintiff be concluded by these opinions delivered nowhere 
but in consultation, and reported only on the authority of each Judge 
for himself? 

C. J. Bronson, in Vance v, Phillips, 6 Hill, 437, declares the opin- 
ion of Lieut. Gov. Braddish, in Hoe v. Acker, in the Court of Errors, 
extra judicial and unworthy of notice, because it was not read in 
Court and was not given to the public till after he was out of office ; 
and the same is true of his opinion in this case I 

In Butler ». Van Wyck, (1 Hill, 462,) the same learned Judge de- 
livered a labored opinion to prove that the Court below would be 
justified in disregarding the decision of the Court of Errors in Hoe 
V. Acker, as contrary to settled law ; and he cited cases, where the 
decisions of the House of Lords in England had been overruled by 
the lower Courts on the same ground ; and also, where the Court of 
Errors had overruled their own decisions ; and concluded that the 
decision of no Court was binding absolutely as authority. 

In Priest v. Gumming, 20 Wend., 361, Verplank, Senator, says: — 
'* Any judicial decision, however high in authority, establishing an 
obvious innovation upon general rules of law, should be taken 
strictly, and not held by mere inference to cover more than is in- 
cluded in the facts of the particular case, and the express grounds 
upon which the Court have placed their decision." 

In the Supervisors of Onondaga t;. Briggs, 2 Denio, 28, Bronson, 
C. J., says : " Where the opinions for reversal are founded upon dif- 
ferent reasons, and others vote in silence, the case furnishes no guide 
on a new trial." 

In Moss V. McCullough, (7 Barb., 279) the Supreme Court of the 
4th District, of whom Paige, J., was a member, says, that the fact 
that a new trial is awarded on reversal is evidence that a majority 
of the Court did not mean to place the decision on a ground fata 1 
to the plaintiff. 

Apply these principles to this case, and it will be seen that tno 
reversal by the Court of Appeals settles nothing to control this Court 
in declaring what tfie law is; and, as this Court have before held 
both that an action of debt lies,yand that if it does, the demand arises 
on judgment, and neither of these points is overruled by a majority 
of the Court of Appeals, they must hold so still and admit th,e 
evidence. 
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By the Court — ^Duer, J. — I hold myself bound by the former deci- 
sions of this Court, and also fully concur in them, as to the right of 
the plaintiff upon the questions involved, except so far as I am con- 
strained to follow what I may deem obligatory upon this Court, in 
the recent decision in the Court of Appeals. That decision certainly 
does not settle that an action of debt would not lie against Young 
and Baker upon this judgment ; but leaves that an open question in 
the Court above, without disturbing the rule settled here in favor of 
the action. But it has settled against the plaintiff the question 
which his counsel now requires me to decide in his favor. It has 
settled that the record now offered in evidence does not supply the 
proof that must be given in order to sustain his action, namely, that 
the demand which he seeks to recover arose upon a judgment. 
It may be doubted whether I ought to have listened to the letters that 
have been read, so far as they differ from the printed report, but even 
these letters show conclusively that five of the Judges arrived at the 
conclusion that the plaintiff's demand, as against Baker, arose upon 
the original contract, and not upon the judgment, and that upon this 
ground they concurred in reversing our judgment and ordering a new 
trial. It therefore cannot be denied that the Court of Appeals has 
said that the evidence which I am now asked to receive ought to be 
excluded. It may be true that its members arrived at this result by 
different processes of reasoning, and that the reasons, which have 
been given when separately considered are not entirely conclusive, 
and when compared, are not easy to be reconciled, but were such my 
own conviction, it is'a conviction upon which, as a Judge of a subordi- 
nate tribunal, I should have no rignt to act. I should violate my own 
duty were I now to make a decision in direct hostility to that which 
the Court of Appeals, whether rightly or erroneously, has certainly 
pronounced. I must therefore say that this record is not evidence 
that the plaintiff's demand arose upon a judgment, and, as a neces- 
sary consequence, that he must be nonsuited. 

I am satisfied that it is expedient that this decision should be made 
in the present stage of the cause, since if it shall be taken again to 
the Court of Appeals, it will go there upon the single question upon 
which the nonsuit is founded, disembarrassed of the question as to 
Baker's partnership, which seems to have influenced some of the 
Judges above, and might again if the plaintiff were allowed to ob- 
tain a verdict and judgment, and leave the defendant to appeal. It 
is possible that the Court of Appeals may be disposed to reconsider 
its decision, and that the learned, and able arguments which, situated 
as I am, I have been constrained to reject, may there be successful. 

The plaintiff excepted to the ruling. 

We have been favored with the following note to the above case, 
by a correspondent : 

Note. — This case is an important one, as to the effect of a reversal by the 
Court of Appeals, without (^reement in principle. It may often happen that 
the results of two distinct propositions, neither of which is sustained ny a ma- 
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j ority of the Court, or conformable to law, may unite in one proposition which 
would be contrary to the ruling on the exception taken below. Still, both pro- 
positions would remain open and unsettled, and the question is, whether any- 
thing is settled by reversal in such case. In Griswold v. Sheldon, (4 Comstock, 
581,) the Court was requested to nonsuit the plaintiff, on the ground that a 
chattel mortgage was void as against creditors, for several reasons : one was, 
that the mortgage was void on its face, by reason of the license it contained, 
for the mortgagor to sell the goods, and another was, that it was void, because 
not duly filed in the Town Clerks' office. Four Judges voted to reverse on the 
former, and two on the latter ground. All these would concur, that the mort- 
gage was void, as against creditors, and that the plaintiff ought to be nonsuited, 
as five did, that the demand did not arise on judgment in this case. But will 
the Judge, on a new trial, nonsuit, when, for aught that appears, six Judges to 
two agree with the former ruling below, that the mortgage was duly jiltd, and 
but four to four dissent from the former ruling below, that t le mortgage was 
not void on its face, for the reason alleged V 

Li this case, if the plaintiff swears out a new attachment, and states that the 
demand arises upon the original contract, will the decision made by the Court 
of Appeals protect him from defeat ? Will he not be told, that the case is no 
authority, independent of the reasons upon whicn it is based ; that three of the 
Judges went upon the sole ground that no action of debt would lie against the 
debtors upon the judgment ; and the law is still settled the other way, and 
sanctioned by two of the Judges voting to reverse ? And if the plaintiff re- 
plies that, if the action must be on the judgment, still the demand arises on 
the contract, will ho not be met with the rejoinder, that he could not recover 
against the debtors except in an action upon the judraent, and he must esta- 
bush his demand against the obligors in the bond in the same manner ; and that 
there is no authority but Jewett and Paige, that an action will lie upon a judg- 
ment, when there is no demand upon it ? 

One thing, at least, seems clear, and that is, that if the case be not binding 
as an authority upon the Court of Appeals, the Court below are not bound to 
regard it. It is not a question of disregarding an authority, but whether it be 
an authority ; and that is an original question. Perhaps it may be doubted 
whetlier the learned Judge who tried the cause did not carry his deference to a 
higher tribunal too far, in holding that he had no right to regard the different 
reasons or grounds by which the several Judges arrived at their conclusions. 
This point will no doubt undergo a fdl investigation at the General Term of the 
Supenor Court, and afterwards in the Court of Appeals. 



0ti))reme (Sottrt 

Before Mr. Justice PARKER. 

Albany November Special Term, 1851. 

Gotty against The Hudson River Rail Road Company. 

Claims for bodi legal and equitable relief may be uiited in one action, where they are not in- 
consistent with each other. 
Cases in which amendments ought to be allowed at the circuit. 

This was a motion to set aside an amended complaint. The facts 
sufficiently appear in the opinion of the Court. 
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Mr. Monelly for defendant. 
Mr. Genet, for plaintiff. 

Parker, J. — The defendant seeks to set aside the amended com- 
plaint on the ground that it is for a cause of action different from 
that set forth in the original complaint, and therefore irregular. 

The original complaint alleged the construction of a rail road 
across a bay between plaintiff's farm and the Hudson River, and 
claimed damages for thus obstructing the navigation between the 
farm and the river. The amended complaint not only claims such 
damages for the injury already suffered by such obstruction, but al- 
so seeks indemnity for the future, by praying that the defendants be 
adjudged and enjoined to construct such a bridge as is required by 
the fifteenth section of their charter, so as to admit of the passage 
of plaintiff's boats and vessels between his farm and the river. 

The original complaint claimed only legal relief. The amended 
complaint claims relief both legal and equitable ; and it is here con- 
tended by the defendant's counsel that they cannot both be united in 
the same action. 

The facts set forth in both the complaint and the amended com- 
plaint are substantially the same. It is only in the relief prayed 
that they differ. 

We have certainly made but little progress in the reform that has 
been attempted, if law and equity can now only be administered in 
separate actions. If such is held to be the present rule of practice, 
the very object of having law and equity administered in the same 
tribunal and in the same forms of proceeding will be defeated. It 
was formerly considered a great evil that in a suit at law the plain- 
tiff could be turned out of Court, on the ground that his relief was 
in chancery ; and that where a bill was filed in the Court of Chan- 
cery, it might be dismissed, on the ground that the complainant had 
an ample remedy at law. The evil is still just as great as it was 
formerly, if a party can have only legal or equitable relief in the 
same action. In such case, if he commences his action asking for 
equitable relief, as for instance a specific performance, and it turns 
out that he is not entitled to it, but only to legal relief, by way of 
damages, he might perhaps, if such strictness is to govern, be put to 
a new action to obtain redress. This certainly ought not to be ; and 
such a restriction is hostile to the whole spirit of the change that 
has been made. In trying such a cause at the circuit, I should most 
certainly allow whatever amendment in the pleadings was necessary 
to give the party redress. If the plaintiff had asked for equitable 
relief, and it turned out that he was entitled to legal relief only, I 
should permit him to take it in that form. And if he had £Lsked for 
legal relief only, when he was entitled to both legal and equitable 
relief, I should allow the proper amendment to administer complete 
justice in the case. The power to amend, authorised by the Code, 
is ample for such purpose. Now the last case of amendment I have 
mentioned as permissible at the circuit, is precisely what is claimed 
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in this case, with this difference only, that it is claimed to be made 
here, before issue joined, and when, of course, the defendant has 
abundant time and opportunity to prepare to meet the claim at the 
circuit. 

I see no objection in this case to uniting claims for both legal and 
equitable relief in the same action. Both depend on the same trans- 
action and both are necessary to indemnify the plaintiff for past, and 
to protect him against future iiyury. 

I think the proper course, under our present system of practice, is 
to give the party whatever relief is applicable to the facts put in 
issue in the pleadings and established on the trial, whether such re- 
lief be legal or equitable, or both. And I see no reason against 
uniting in one action claims for both legal and equitable relief, when 
they are not inconsistent with each other {Linden agt. Hepburn, 5 
How. Pr., R, 188). Substantial justice must no longer be sacrificed 
to mere form and technicality. 

It is said that different modes of trial are prescribed for legal and 
equitable issues. But they are not necessarily to be tried differently, 
for § 254 of the Code gives ample power to the Court to direct that 
the latter class be tried before the same tribunal, which is prescribed 
by sections 252 and 253 for the former class. Nor is the distinction 
at all material ; inasmuch as the Court adjudges the relief in all 
cases, both legal and equitable, on the facts established, whether 
they were found by the Court itself, or by a jury. 

1 think the amended complaint is regular, and the motion must 
therefore be denied with 910 costs. 



Court of Common IpUao. 

{City and County of New- York.) 
Before the Hon. D. P. INGRAHAM, and L. B. WOODRUFF. 
Special Term, 1851. 
John C. Taylor et al, against Sheldon P. Church. 

LIBEL. 

Where in a publication a charge of dishonesty is made against one member of a firm, in re- 

I^Yiew of the firm, its credit and standing : held libelloos ner se, and that an action will lie by 
the partners for the injury done to their bosiness or creciit 

A firm may recover damage for sach a libel without proof of special damage. 

Where information respecting a firm doin^ business in the country was communicated to mer- 
chants of this City who were interested m obtaining information as to the standing of coun- 
try merchants generally, but had no direct interest on knowing the character or credit of the 
firm in question : held not to come within the rule of privileged eommunieatiotu. 

When exemplary damages may be awarded. 

Where the Court can see that no injury could arise by an erroneous exclusion of testimony, a 
new trial will not be granted for such error on a bill of exceptions. 

This was an action of libel tried before Woodruff, J., at the Febru- 
ary Term of this C^urt, 1851. The libel complained of was as fol 
lows : 
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"Taylor, Hale and Murdock, Columbus, Miss. 

''This concern does not seem to thrive here. M. is capable in some 
respects, but is not a successful manager. He is remarkably syste- 
matic and particular in details and a superior office clerk, but lacks 
the other and more essential requisites of a good merchant. H. is 
rather a negative character. Taylor resides in New York, and sends 
out undesirable, ill assorted odds and ends and unsaleable stock. He 
was formerly with Beri King, and I am told is an unprincipled char- 
acter.*' 

The complaint alleges that the plaintiffs were merchants, and 
copartners in trade, at Columbus, Miss., at the time of its publica- 
tion ; that the same was printed by the defendant, of and concerning 
their firm, and circulated by him to and among divers merchants of 
and from whom the plaintiffs were in the habit of purchasing goods. 
The answer sets up that the defendant was engaged in ascertaining 
the credit and standing of merchants residing and doing business in 
the southern and southwestern States. That the publication was 
written by him at Columbus, while in the discharge of his said du- 
ties, and forwarded to a mercantile firm at New York, for the use of 
that firm and thirty-six other subscribers ; that the plaintiffs were 
unknown to him at the time, and it was information he received 
which he deemed reliable ; that it was printed for the more con- 
venient distribution among said subscribers, and was a privileged 
communication. The proof was that the defendant sold and distri- 
buted it among others besides those subscribers. The jury rendered 
a verdict for plaintiffs of (6,000 damages. An appeal was taken 
from the judgment to the general term of this Court. 

Benj. F. Butler^ and Cleaveland (& Titus, for the defendants. 

L — The publication complained of was not actionable without 
proof of special damage to the plaintiff, and no such proof was 
given. 

II. — The plaintiffs having sued as partners, could only recover for 
injury done to their partnership business and credit, and there was 
no proof of any such damage. (Haythorne v. Lawson, 3 Carr., 
and P- 196.) 

HI. — That it was a privileged communication, and the plaintiffs, 
therefore, could only maintain the action on proof of express malice, 
and that there was no proof that had any such tendency. 

IV. — ^That the charge of the Judge was erroneous, and the excep- 
tions thereto were well taken, and the large amount of the verdict 
showed that the defendant had been prejudiced by it. 

C. Bainbridge Smith, for plaintiffs. 

I. — ^The alleged libel is actionable, per se. Any words spoken of 
a merchant which are calculated to impair his credit, or impute to 
him a want of integrity, are actionable without proof of special 
damage. And when spoken or written of a firm, an action will lie 
for the injury done to their joint business. (1 Starkie on Slander, 
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Wend, ed., 138 ; Com. Dig. Action for Defamation, D. 25 ; Sewall v. 
Catlirif 3 Wend., R. 291 ; Backus v. Richardson, 5 John., R. 476 ; 
Davis V. Davis, 1 Nott and Mc., C. 290 ; Coll. on Part, § 668 ; Cook 
V. Batchelor, 3 B. and P., 150.) 

II. — ^Was the publication of the libel a privileged communication ? 
The defendant sets up in his answer that he forwarded from Columbus, 
Miss., a letter containing the libel in question, addressed to a mer- 
cantile house in this city, which letter, he alleges, was for the use of 
that house, and thirty-six other mercantile firms. 1. A voluntary 
communication from a party having no community of interest is not 
privileged. (Cooke's Law of Defamation, 37. Vol. 37, Law Li- 
brary ; Getting v. Foss, 3 Car. and P. 160 ; King v. Watts, 8 ib. 614; 
White V. iVicAo/fc, 3 How., U. S.R., 266, 287-8.) 2. The defendant 
caused the libel to be printed. This was a publication ; and to the 
compositor and other workmen the privilege claimed did not extend. 
{Baldwin v. Elphinston, 2 Wm. BL, R. 1037 ; 2 Saund., PI. and Ev. 
795.) 3. The protection of all confidential communications extends 
no further than the necessity of each particular case. {Martin v. 
Strong, 5 Ad. and El. 535 ; Hex v. Creeney, 1 M. and S., 273 ; Rex 
v. Lord Abingdon, 1 Esp., 226 ; Stanley v. Wehb, 8 Leg. Ob., 209 ; 
Stockdale v. Hansard, 9 Ad. and El. 9.) 

IIL — Malice is an implication of law from the libellous nature of 
the publication. (1 Starkie on Slander, Wend, ed., 213.) 1. The de- 
fendant's beliej^ in the truth of what he had published does not de- 
stroy malice {King v. Root, 4 Wend., R. 113) ; nor is it any excuse 
that he did not know the parties libelled {Dexter v. Spears, 4 Mason, 
R, 115) ; nor can it be given in evidence that the defendant was told 
what he uttered (Jnman v. Foster, 8 Wend., R. 602.) 2. " The mere 
absence of malice in particular against the party whose reputa- 
tion is destroyed, and the excuse that the real motive was not malice, 
but a desire of gain, is no better plea than that which might be used 
by a hired assassin." (1 Starkie on Slander, Wend, od., 215.) 

IV. — The amount of damages, and matters not excepted to, can- 
not be reviewed on a bill of exceptions. ( Whiteside v. Jackson, 1 
Wend., R. 419; Labrony. Woram, 1 Hill, R. 91.) And, in cases 
where exceptions have been taken to the ruling of a judge as to the 
admission of testimony, or'to his charge, and he had erred in relat- 
ion thereto, if it appears that the party could not have been preju- 
diced thereby, the judgment will not be reversed. {People v. Shorter, 
3 Comst., R. 193 ; Douglass v. McAllister, 3 Cranch, R. 298.) 

Ingraham, First Judge : — This action is brought to recover damages 
for an alleged libel contained in a printed paper which was circulat- 
ed by defendant. The defendant was employed by certain mer- 
chants and mercantile firms, to obtain and communicate intelligence 
in regard to the standing and responsibility of merchants and others 
doing business at the south and west, and after obtaining such infor- 
mation, he caused the same to be printed and distributed in loose 
sheets, and subsequently in a book, to such persons as became or 
were at the time subscribers to his agency. He was in fact the pro- 

VOL. X. 12 



90 THE NEW-YORK LEGAL OBSERVER. 

Court of Common Pleas. — ^Taylor v. Church. 

prietor of an agency for giving information, to such as were willing 
to pay for it, in regard to the character and standing of southern 
and western merchants. In the course of such publication, the arti- 
cle which is complained of as libellous was published concerning 
the plaintiffs. 

The business is one of recent date, novel in its character, and the 
questions which have been presented to us on this argument are im- 
portant, not only to the parties immediately concerned, but to the 
mercantile community. That such establishments properly con- 
ducted, and giving only correct information, are of the highest im- 
portance to those who require such communications, no one can 
deny ; but it is also evident, that if carelessly conducted, or if untrue 
reports are furnished, even through error or mistake, the consequence 
to those who are thus misrepresented may be very injurious, and 
sometimes destructive to their reputation, character and credit. 

We have felt the importance of these considerations, both in regard 
to those who need the information, and also in reference to a con- 
tinuance of such agencies, in the investigation of the questions be- 
fore us. 

In regard to the exceptions which are taken to some rulings as to 
the admission or rejection of evidence, it is proper to state, that on 
the argument of this Bill of Exceptions, they were all waived ex- 
cept those stated at folios 88 and 89. The person who printed for 
the defendant in 1847 was examined as a witness for the plaintiff, 
and after proving the printing and publication of the libel in 1847, 
he was cross-examined by the defendant as to the mode in whichhe 
was directed to do the work by the defendant at the time he em- 
ployed him. 

This inquiry was excluded upon the trial, and an exception taken. 
I am of the opinion that the question was a proper one, and that 
the defendant at the time was entitled to have it answered. The 
plaintiffs had proven by this witness that he was emplo} ed by Church 
to do this printing, and the defendant had a right to ask the whole 
of the conversation at the time of such employment, relating to that 
subject. There is no rule of evidence better understood than this, 
and doubtless it would not have been excluded at the trial if it had 
been insisted upon on that ground. But it appears to have been 
urged upon the ground, that the defendant had a right to show that 
he had the printing executed in as private a manner as possible, re- 
lying on the ground of defence subsequently raised by him, that the 
whole communication was a privileged one, for which he was not 
liable in this action. If the communication was privileged, it might 
be important to show the mode in which the copies were made, but 
if not privileged, it would be immaterial. 

However secretly the sheets were printed, the wide circulation of 
them in printed sheets and books was a mode of publication which 
rendered secrecy in the printing of them immaterial. The mode in 
which the printing was done was not excluded, but only the direc- 
tions of the defendant how he wished it done. Such directions would 
not have been admissible at all, except as part of the conversation 
called out by the plaintiffs. To show that the printer was directed 
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to keep the sheets private from persons to whom the plaintiffs were 
unknown, would not tend to negative the charge of malice, which 
could be more fully inferred from the wide circulation among mer- 
chants and others, from whom the plaintiffs might want to purchase 
goods in the course of their business. 

Bat after this exception was taken, other evidence was furnished 
of the publication of the libellous article, by the defendant's agent. 

The libel thus proven, and which was the publication relied upon 
by the plaintiffs as the foundation of their action, was printed in 
1846, while the exception only related to printing executed in 1847. 
The error in excluding the question excepted to, could not therefore 
in reality injure the defendant, because the whole testimony was 
immaterial, and because the libel complained of was published at 
another time, and proved by other testimony. Where the Court can 
see that no injury could arise by an erroneous exclusion of testi- 
mony, a new trial will not be granted for such an error on a bill of 
exceptions. (12 Wend., 41,— 4 Wend., 458.) 

2d. When the plaintiffs rested their case, the defendant's counsel 
moved to dismiss the complaint, on the ground that the plaintiffs had 
not made out a cause of action. 

1. Because the publication was not per se actionable, and no spe- 
cial damage was proven. 

2. Because as partners, they can only recover damages for injury 
done to their partnership business and credit, and there was no proof 
of such damage ; and 

3d. That the publication was a privileged one, and there was no 
proof of express malice. 

This motion was denied by the Court. 

Whatever may have been the law in England during the last cen- 
tury as to the right of partners to sue for damages in an action for 
libel, there can be no doubt that in this State, at the present time, 
such an action may be maintained. 

The cases cited on the argument show that in England such ac- 
tions are maintainable. (3 B. & P., 150; 2 Saunders, 116, n. 2; 
Gro: Car., 513 ; 4 Barn. & Creswell, 247 ; 3 Bingham 456, and in 
this country they have frequently been sustained. 3 Wend., 291 ; 
Coll. on Part. § 668 ; 17 Mass., 185). 

It is equally true, that in such actions the firm can only recover 
for injury done to the business or credit of the firm, and not for any 
matter relating solely to any one of the members of the firm, and 
that such recovery may be upon proof of the libel merely, if action- 
able per se, and if not, then only upon proof of damage. These 
principles I do not understand either counsel as denying on the ar- 
gument, but the defendant contended that the words were not, per 
se, actionable, and that the communication was privileged. The 
whole statemust must, in the decision of this question, be taken to- 
gether. It was written in regard to the firm. It purported to give 
information in regard to the responsibility and standing of the firm. 
Although it may be true that to separate the libel into different perls, 
and take each sentence by itself when it applies to an individual 
member of the firm, there would be no libellous matter for which 
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such individual member could sustain an action without proof of 
special damage, yet if the whole taken together was written in re- 
ference to the firm, and purported to give a description of the firm's 
business as well as of the different members of the firm, and affected 
their character for honesty as merchants, or was calculated to im- 
pair their credit, it would be actionable, although no special damage 
was proven. I am at a loss to see why in such a publication, a 
charge of dishonesty against one member of a firm, in a review of 
the firm and of the difierent members of the firm, is not calculated 
to injure the business and credit of the firm. Suppose such a charge 
made in an article relating to the firm, against the members of t£e 
firm separately, can it be doubted for a moment that the efiect w^ould 
tend materially to injure the character and credit of the firm ? and 
if so, when all were charged with dishonesty, the like efifect would 
be produced, although perhaps not to so great an extent, if two 
members, or even one member of the firm were so charged. 

Here it is not one member of the firm only, that is so charged, but 
the alleged libellous matter is headed with the name of the firm, and 
it is apparent from the whole publication, that its object was to give 
information by which the extent of credit to be given to the firm 
was to be determined. 

I concede that the action cannot be maintained except for injury 
to the firm, and that the individual members are not to be compensat- 
ed in this action for iryury they may have separately sustained. 
Nor can this action be maintained for libellous matter affecting Tay- 
lor alone, unless it can be so connected with the interest of the firm 
as to show that it related to the firm as well as to the individual solely. 

But admitting all this, still I have no doubt that the article com- 
plained of; in all its parts, applied to and injuriously afifected the in- 
terests of the firm, and was intended for that purpose. 

The authorities cited on behalf of the plaintiffs sustain this po- 
sition, that the words are to be taken in their natural sense, and 
when so understood, if they affected the plaintiffs character and 
standing as merchants, they were actionable per se. (7 Cow., 654 ; 
3 Wend., 291 — 3 Wend., 263). So in this case, if the words taken in 
their natural" sense impute to the firm, either in the whole or compo- 
nent parts of the firm, anything injurious to their business and 
standing as a mercantile firm, they are actionable. 

The case cited to the contrary from Oheves's S. 0. Law and Equity 
Rep., p. 17, does not conflict with this view. That case merely de- 
cides, that charging an individual with having failed was actionable, 
if he was a member of a mercantile firm, and that he might recover 
in his own name. The point in that case is, that the mercantile 
character of the plaintiffs, as connected with a firm, was sufficient 
to enable him to maintain the action for words which were only ac- 
tionable when spoken of a merchant. That case does not, however, 
decide that the firm could not have maintained an action for the 
same cause. 

It was said upon the argument that the verdict and judgment in 
this case could not be set up as a bar to an action brought by Tay- 
lor alone. This is true, and it ought not to be a bar. 
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In a case of assault and battery upon a married woman, the hus- 
band and wife may sue for the injury to the wife. The husband may 
sue alone for the loss of service of the wife. So in slander on the 
husband and wife, a joint action for the injury to the wife's charac- 
ter, and a separate action for the husband may be maintained. 

In these cases of tort, two or more actions may be brought upon 
one and the same transaction. There is no reason why the same 
rule applied to a firm should not allow an action for damages done 
to the firm, and an action for injuries to the character of any mem- 
ber of a firm, where the slander or libel was applicable to the firm 
and to the individual members. 

The next inquiry is, was this libel a privileged communication ? 
If it was, then it must be conceded that there is no ground upon which 
the verdict can be upheld. No special damage is shown, nor is any 
express malice proven. The subsequent report in 1847 could not be 
considered as furnishing such evidence. That publication would be 
equally privileged with the first, and express malice is not to be in- 
ferred from a second publication of privileged matters, without some 
stronger evidence than the mere re-publication. 

If this publication had been in answer to an inquiry from a mer- 
chant having an interest in knowing the condition of this firm, and 
had extended no farther than the form or answer to the application, 
it might be included within the protection of privileged communica- 
tions. 3 How., 266 ; 5 A. & E., 535. 

It is not, however, necessary to the decision of this case that we 
should now decide, whether, if the communication had been confined 
to the person making the inquiry, it would have been privileged. 
The publication was far more extended in this case. 

The defendant's answer shows, that different merchants wanted 
inquiries made as to different firms and individuals, who were debt- 
ors to one or more of such firms, and that the communications in 
question were originally furnished to Wolf & Gillespie, who had an 
interest in knowing the condition of the plaintiff's' firm. It also ap- 
pears that a number of other firms employed the defendant as their 
confidential agent in similar business in regard to others. The pub- 
lication was not confined to the paper sent to Wolf & Gillespie. 

The evidence shows that it was afterwards printed, and copies to 
the number of fifty to seventy-five were printed and distributed, first 
in sheets, and afterwards in bound volumes. There is some confusion 
in the evidence, as to the acts of the defendant, and those of his bro- 
ther, in some of the subsequent publications, but there can be no doubt 
from the testimony that the libel was originally printed by or under 
the direction of the defendant, and after it was so printed, was dis- 
tributed by him to persons who had no special interest in knowing 
the condition of plaintiffs' firm. The question, then, on this part of 
the case is, whether a communication made for the purpose which 
brings it within the class of those which are privileged, may be sub- 
sequently printed and circulated to other persons, who, at the time 
of the publication, have no interest in knowing the facts stated, and 
who purchase the work for the purpose of reference at a future pe- 
riod, if they should thereafter have occasion so to do. 
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The benefit of this exception, on account of privilege from the or- 
dinary rule, has never been extended so far, nor do I know of any 
case that warrants such a doctrine. 

The defendant's counsel, with all the research he has devoted to 
this subject, has not referred us to a case where such an extension 
of the rule has ever been suggested. The case cited from 5 Gar. & 
P., 543, puts the privilege expressly upon the ground, that the de- 
fendant was desired to make the communication upon matters in 
which the person to whom he wrote had an interest, or to whom the 
defendant was bound as a matter of duty to make the communica- 
tion. So the case in 1 Campbeirs N. P., 267, was one in which the 
defendant himself was interested. No case that has been cited pro- 
tects a communication made for the mere purpose of profit, and to 
persons at the time having no interest in knowing. Nor can such a 
rule be maintained upon principle. The only ground of privileged 
communications is interest, either in the party giving or receiving 
the information, but it is not to be found in a case where no such in- 
terest exists at the time the communication was made. Any exten- 
sion of the rule would be fraught with danger to that class of busi- 
ness men to whom credit was of any value. 

Communications inserted in this publication and circulated se- 
cretly would produce ruinous effects upon the standing and credit of 
those referred to, while they themselves were in utter ignorance of 
the existence of such reports, and unable, therefore, to guard against 
the effect of them. Such a rule would sanction an unlimited publi- 
cation, the evil consequence of which can hardly be imagined. 

There are also other reasons why this publication cannot come 
within the rule of privileged communications. We must look at all 
the circumstances attending the publication. We find the defend- 
ant, for the purposes of, and as a source of profit, undertaking 
to procure information in regard to merchants and firms residing 
abroad, describing their character, business, and the degree of credit 
they are respectively entitled to, printing this information in a book, 
and selling the same from time to time, to any persons who desire to 
become subscribers. There is no rule of law that will permit the 
Court to hold such a publication to be privileged. The necessary 
ingredient to make a communication privileged, viz. : present inter- 
est in the matter of the communication, is wanting. The publica- 
tion furnished no knowledge which the defendant had. He pub- 
lished reports obtained from others, whether true or false he knew 
not, (and in this case we must consider the report false, because there 
was not the least proof of the truth of it,) and he furnished them in- 
discriminately to any who became subscribers, whether interested or 
not. That such publications may be of great use to that portion of 
the mercantile community who sell largely on credit to persons with 
whose circumstances they are unacquainted, is undoubtedly true, if 
the statements therein are correct ; but it is equally true they are 
fraught with danger to those, who, by false reports, are involved in 
loss of credit and perhaps insolvency. 

As no one can guard against the effect of such secret publications, 
the least that can be required in regard to them is, to hold the party 
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who, as a matter of profit, prints and publishes them, to the obliga- 
tion of seeing that what he thus privately circulated is founded in 
truth. The convenience and protection of those who give credit is 
not to be considered as paramount to the credit and solvency of those 
who are the subjects of these reports. The rule which we would 
adopt in these cases is this : while any one who has an interest in 
giving or receiving the information has a right to claim that the 
same is a privileged communication, if made without malice, yet, 
when the publication is extended beyond the parties directly inter- 
ested, its privileged character is at an end, and the man or firm 
whose credit is injured by such publication has a right to ask from 
the publisher full indemnity for the injuries sustained. 

The charge of the judge upon the trial was objected to by the 
defendant. He charged that although the defendant may have had 
the right to make the communication, still, '*if he voluntarily placed 
himself in a position in which, for convenience, a multiplication of 
copies became desirable, he was bound to make such copies in such 
a manner that third persons having nothing to do with, and no inter- 
est in the subject, should not be thereby informed, otherwise the 
defendant is liable." 

There can be no difierence, as suggested on the argument, be- 
tween making the communication in writing or printing. It may 
well be doubted whether either mode is justifiable if a third person is 
employed to do the work. If such a communication can be privi- 
leged, it must be made in a private manner, and if the defendant 
was justified in making it, he should have furnished the information 
himself, and not have committed the duty to others. It is not ne- 
cessary, however, to decide this point. The view I have taken of 
the question whether the communication was privileged, renders it 
immaterial whether the copies were written or printed. The other 
points upon which the Judge refused to charge, and which were 
excepted to, involved the same questions as those I have above dis- 
cussed, and upon which my conclusions are, 1st, That there was no 
impropriety in instructing the jury that the communication was not 

Srivileged. 2d, The fact that the persons who subscribed to the 
efendant's reports were interested in obtaining information as to 
the standing of the country merchants generally, would not bring 
such a publication within the rule of privileged communications ; and 
3d, The printing and publication of such printed copies were not 
justified under the evidence in this case, because the persons to 
whom they were delivered had no such interest in the communica- 
tion as to make the same privileged. 

There was no error in refusing to charge upon these points upon 
the trial, as requested by the defendant's counsel. 

The remaining exception is as to the rule of damages. 

The Judge charged the jury that the damages should be a full com- 
pensation for the injury, and nothing more, unless the jury were satis- 
fied that the defendant was influenced by actual malice or a delibe- 
rate intention to injure the plaintifis, but if they were satisfied of 
such intent, they might give '* such further damages as are suited to 
the aggravated character which the act assumes, and as are neces- 
sary as an example to deter from the doing of such injuries/' 
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In actions of this character, where the jury find the publications to 
be malicious, it has always been conceded that vindictive damages 
might be given. 

The only difference between the ordinary case of a libel and the 
present, is that the action is brought on behalf of the firm. The 
Judge in his charge limited the recovery to actual injury, unless they 
found the defendant to be influenced by actual malice, and there can 
be no reason why the instruction as to further damages should be 
withheld in a case of an action by a firm, any more than of an indi- 
vidual. Cheves L. & E. Rep., p. 17-21. The reason for giving vin- 
dictive damages are two-fold, one to punish the defendant, and the 
other to deter from a repetition of the oSence. 7 Hill, 217 ; 6 Hill, 
266 ; Sedgk., 339 ; 2 Sand., S. C, 269. Both reasons are applicable 
in this case as any other, and although we may think difierently from 
the jury upon the finding as to actual malice, still there was no error 
of law on this point, which was available to the defendant. 

The amount of damages awarded is large. It is not, however, ob- 
jected to as excessive, and we do not feel at liberty to say, even that 
the jury have gone beyond what they considered to be an indemnity 
for the injury sustained. Even if they have, we think there was no 
error in the instruction which allowed them to do so. The cases 
cited by the defendant's counsel do not conflict with this rule. Those 
were cases in which the action was brought by a parent or guardian 
for injury to a child, and the only grounds on whicn such actions can 
be maintained are the supposed loss of service and actual expense 
in taking care of the injured person. There is no propriety, there- 
fore, in such cases, in allowing vindictive damages. 24 Wend., 430 ; 
4 Denio, 461 ; 2 Greenleaf Ev., 209. Nor is there any analogy be- 
tween this case and that of one where a criminal prosecut'on is in- 
stituted for the same oflence, and the court will instruct the jury to 
take into consideration the fine in the criminal case, in fixing the 
amount of the plaintifl*'s damages. 

It is true that the firm, and the individual members of the firm, 
may maintain their action for the same cause, and in each case vin- 
dictive damages may be recovered, but it is not for the same injury. 

1 am not prepared to say that in the suit in behalf of one member of 
the firm, the defendant might not show the recovery in behalf of the 
firm, in mitigation of a claim for such damages. But conceding that 
it might be used for such purpose, it could not be used as a bar in 
the second suit to such damages, and this is the only view in which 
it is material to the present case. 

There are some late decisions where the propriety of allowing 
exemplary damages in cases of tort is doubted. Some of these cases 
were cited on the argument in the case reported, 4 Denio, 462 ; 

2 N. H. R., p. 135. The contrary rule has, however, prevailed in 
this state at all times, and has been too long sanctioned by all the 
courts to permit us now to attempt a change upon such a sugges- 
tion. 3 Hill, 180 ; 14 J. R., 352 ; 3 J. R., 56. 

The judgment must be affirmed. 
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COLLISION. 

It 18 the proper mode of taking excceptton to the jurisdiction of tbf'Court in a civil action 
brought by a private suitor against an armed ship of a friendly power* for the IT. S. At-> 
tomey to file a tuggeBtion in £e name of the United States. 

A ship of war belonging to a nation in amity with the United States, and not prohibited by 
the President a free entry into the ports of the United States, i< not liable to arrest on pro- 
cess from the local Courts, for a wrongful collision within the territorial jurisdiction of the 
United States, with an American merchant veasel. 

The libel in this case was filed July 21, 1851, against the steamer 
Pizarro, for damages occasioned by a collision with the schooner 
Thomas Conner. It avers that the libellant is a resident of Norfolk 
in Virginia, and owner of the schooner, which belongs to that port. 
That on the 17th day of July, 1851, the schooner was under way on 
a voyage from this port to her home port, and when off the Light 
House at Staten Island, and about 200 yard.s from the shore, close 
hauled upon the wind, she met the steamboat Pizarro at about twelve 
o'clock at noon, coming into this port from sea, at the rate of twelve 
or fifteen knots the hour. That the steamer attempted to pass in- 
shore of the schooner, and thereby came in collision with her, break- 
ing various parts of the vessel and doing her damage, which caused 
her delay in this port six days to make repairs. 

Process of attachment was prayed for and taken out in the usual 
course of practice the same day, and the Marshal arrested the steam- 
er thereon and made return to Court of the arrest, on the 5th of Au- 
gust, 1851. On the 7th of November thereafter, the United States 

VOL. X. 13 
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attorney for this district, on the part and behalf of the United States 
and by direction of the Executive power and authority thereof, filed 
a suggestion and gave the Court to understand upon the question 
of jurisdiction, that the said steamer was a public armed vessel of 
war of her Catholic Majesty the Queen of Spain, and that there 
exists between the United States and the Queen of Spain a stale 
of peace and amity, and that the public vessels of war of her Ma- 
jesty, while they conform to the law of Nations and laws of the 
United States, can at pleasure enter the ports of the United States 
and depart therefrom without seizure, arrest, detention or moles- 
tation, by any civil process or other means, inconsistent with their 
rights by treaty or the laws of Nations. The suggestion follows 
in large detail the statements set forth in one presented in the 
case of the Exchange (7 Cranch, 116), and is modelled in its aver- 
ments upon that precedent. 

It is not necessary to rehearse more than the allegations of the 
libel showing the ground of action on which the point of jurisdic- 
tion is raised for the decision of the Court. 

/. Prescott Hall, U. S. Attorney, in support of the suggestion, 

George F. BettSy for the libellant. 

Betts, District Judge. — The case stated upon the libel is within the 
ordinary jurisdiction of this Court, and the process prayed for is one 
which of right issues upon such complaint (Waring v. Clark). 

Under the established doctrines of the admiralty law (5 How., 
p. 441), a libellant has his election in cases of maritime tort, to pro- 
ceed in persona against the wrong-doer or in rem against the vessel 
as the instrument of the wrong and injury : and as a general rule, 
the vessel is held responsible in specie, to the same extent as her 
owner or master, for any injury ^stained by others through negli- 
gence or misfeasance in her management, or other default of the 
master acting within the scope of his authority, equally in matters of 
tort as of contract {New Jersey Steam Navigation Co, v. The Mer- 
chants' Bank, 6 How., R., 344; 3 Kent, 6 ed., 162, 218; Abbott 161, 
166, Perkins' ed. and notes). 

On the execution of the process and arrest of the ship, in this 
case, the Government of the United States constituted itself a party 
to the action in its political capacity, and claimed a right to intercept 
the jurisdiction of the Court over the subject matter of the suit, and 
to that end filed and presented through its proper law officer the sag" 
gestion addressed to the Court. 

It is this feature which gives significancy and special importance 
to the case, because the efiect of the procedure is to interdict to the 
citizen a right of resort to any judicatory of the country for redress 
of injuries sustained by him in time of peace, within the dominions 
of the United States, from a ship of war belonging to a foreign 
power. 

The regularity of the proceeding on the part of the Government, 
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in the method in which the objection is raised, and the privilege to 
interpose it, must be deemed definitely settled by the judgment of 
the Supreme Court, in the case of McFaddon v. The Sch. Exchange 
(7 Cranch, 116), and to be no longer a debatable question before the 
inferior tribunals. 

The prerogative of the Government of the United States to subro- 
gate itself a party in place of the nation owning the offending ship, 
with the right to supersede all inquiry into the merits of the suit by 
a preliminary exception to the competency of the Court to take cog- 
nisance of it, being conceded, the only question for consideration is 
whether the position of law upon which the interference is founded, 
applies to and governs this case. 

The proposition of the suggestion is, that a ship of war belonging 
to a nation in amity with the United States, and allowed by the Gov- 
ernment of the United States to enter its harbors, is not, whilst with- 
in its territorial jurisdiction, subject to arrest on any civil cause of 
action at the suit of an individual. 

No case in the United States or England is produced in which the 
point in so broad a form has been directly presented for judgment, 
nor do I find the rule recognised in the writings of any publicist of 
authority to the extent propounded by the suggestion. The Supreme 
Court of the United States, in the case of the Exchange (7 Cranch, 
116), stated as a general proposition, that such is the doctrine of the 
Law of Nations. It is, however, to be observed that the point under 
eonsideration and adjudged by that Court was, upon the authority of 
a Court of this country, to attach an armed ship of a foreign friendly 
power, within our waters at the suit of an individual, and in- 
quire into and decide the title to such ship of war, between the in- 
dividual suitor and the nation under whose flag and commission she 
sailed. 

It is manifest that a distinction in point of principle and policy 
may exist between a question so circumstanced and a claim which 
affects the responsibility of a ship of war to individuals for acts or 
obligations which by the sea-laws, common to maritime communi- 
ties, are binding upon vessels domestic and foreign, and are ejiforced 
against them by Courts of law, in many instances upon the fact of 
their foreign character. 

In the first case the validity of the authority of a Sovereign over 
a national ship, commissioned by him and whose flag she bears, and 
also his right of property in the ship, would be made the subject of 
contestation — an inquiry which might be regarded, if entertained and 
carried out by a foreign tribunal, as trenching upon the dignity and 
independence of the nation, and tending to subject its attributes of 
sovereignty to review and control by foreign tribunals ; whilst in 
the case of the arrest of a ship of war for a supposed liability to an 
individual upon contract or for tort, the Court would not be inter- 
meddling with questions touching the rightful acquisition of property 
possessed and claimed by a foreign sovereign, but would be only al- 
lowing the remedy conmion to its functions, to enforce the rights 
pf a suitor against property, the ownership of which is not in con- 
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testation, placed voluntarily by the nation to whom it belongs, with- 
in the territorial jurisdiction of the Court. 

The suggestion filed in this case distinctly avers that the Pizarro 
came voluntarily into this port whilst prosecuting the business of the 
Queen of Spain. She was not accordingly constrained to seek shel- 
ter here from stress of weather or the pursuit of enemies, and has no 
plea of immunity from detention here, for these causes [Spanish 
Treaty, October 27, 1795, art. 8J. 

The suggestion does not raise the objection to the action, that the 
libellant did not in the iSrst instance apply for redress to the officers 
of the ship, or to the representatives of the Queen of Spain, or to 
the Queen herself. 

In a iStting case the Court would no doubt restrain a party from 
arresting a ship of war of a friendly power until he showed he had 
no other means of redress, and had fairly sought it by application to 
the Government owning the delinquent vessel. The proposition sub- 
mitted for judgment goes to the extent of denying the liability of 
this ship to arrest, although the party complaining is refused and ex- 
cluded from all means of obtaining his right by peaceable adjust- 
ment. 

This doctrine is of the broadest bearing. It is no way limited to 
cases of tort, but applies to demands by ship-wrights, artisans, mate- 
rial men, pilots, wharfingers or owners of docks for repairs, and all 
other industrial classes who supply the ship services or necessaries 
indispensable to her safety and preservation, or to the health and sub- 
sistence of the officers and crew. 

The proposition in this aspect of it, if now presented for the first 
time, in view of its effect upon the business pursuits of artisans and 
others connected with the fitments, reparation and salvage of ships 
of war out of the dominions of the sovereign owning them, would 
demand, particularly in a maritime Court, the gravest consideration, 
before being implicitly adopted. The rule, certainly to that extent, 
is not recognised in the English Admiralty. 

In the case of the line of battle ship Prince Frederick,, belonging 
to the King of the Netherlands, which was brought into an English 
port by pilots, disabled in a slight degree, and libelled by them for 
salvage, Lord Stowell held that the ship was subject to the jurisdic- 
tion of the Court, and decreed salvage against her to the amount of 
£800. 

The case of the Santissima Trinidad (7 Wheat, 284), may be re- 
garded as importing a jurisdiction of the local Courts, in certain ex- 
igencies, at the suit of individuals over a foreign ship of war. The 
action was not directly against the body of the ships, but was an 
attachment of property brought into a port of the United States, by 
two armed vessels under the flag of the United Provinces of the 
Rio la Plata, captured by them as prize of war. 

Although the Supreme Court reserved themselves from saying the 
ships would be amenable to the action, yet by recognising the juris- 
diction of the Court over their prize property, at the suit of an indi- 
vidual charging the capture to have been illegal, it is most forcibly 
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implied that the jurisdiction would "be upheld against the ships them- 
selves if they interposed any resistance- <o it (7 Wheat., A., 354). 
Nor is it noticed in the decision as a particular any way affecting the 
jurisdiction of the Court, whether the pro|5^tY-was arrested on board 
the ships or not by the process of the local Cour^ in distinguishing 
the case from that of the Exchange. •••'/• 

It cannot depend upon the circumstances of ^* H)rip of war en- 
deavoring to prevent the execution of process upoiiu property in her 
custody, within a port of the United States, whether s}it3 is subject 
to the jurisdiction of the local Court, because if whilst ihepe^ahe has 
under the Law of Nations the immunity of a license to reAi0CUi.and 
depart at pleasure, no private citizen can, because of a midttse of 
the privilege, on her part, deprive her of the benefit of such licciijfe.. 

The exercise of jurisdiction upon her in such case would secii^-' 
rather to be justified on the consideration that it was indispensable 
to the mcuntenance and enforcement of the right of the citizen ; and ' 
that reason ought to have no less weight when the authority of the 
Court is employed directly in support of his right, than when it is in- 
voked incidentally and collaterally. The gist of the principle is, the 
exemption of the ship, and when that does not exist in one case, by 
parity of reason it would appear not to accord by law in the other. 

Jurists are by no means agreed that the property of a sovereign, 
placed within a foreign country by his consent, has attached to it by 
the law of nations a privilege or exemption from arrest in such 
country in favor of its citizens, for the debts or liabilities of the 
sovereign, incurred otherwise than through the instrumentality of 
the property itself. Martens says that the property of a foreign 
sovereign who is not upon the spot, as well as that which belongs to 
his State or subjects, is under the jurisdiction of the State where it 
is found, is liable to seizure not only at the suit of the State, but of 
the subjects also, when they demand it in the regular course of jus- 
tice, however motives of policy might justify a refusal (Law of Na- 
tions, B. 5, § 9). 

In the case of salvors then in the English Admiralty, the right to 
hold the ship in specie amenable, alike whether a foreign ship 
of war or a merchantman vessel for maritime services bestowed 
upon her is judicially established : and it can hardly be doubted 
that other classes of claims of similar equity would have the same 
protection awarded them : there can be no higher order of merit in 
the eye of the law in a demand accruing against a vessel upon a 
maritime contract, express or implied, than one against her arising 
out of a maritime tort committed by her. 

Moreover it may be asked, upon what principle an armed ship 
of a foreign nation should be freed from responsibility for wrongful 
collision with another vessel at sea, that would not also free her 
commander from liability personally therefor ? 

The national sovereignty represented by the commission and rank 
of the one ought not to be less respected than when represent- 
ed in the materials of the other. 

Yet the responsibility of the highest officer in a foreign navy to 
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a personal action in the Ciourt's of another power in favor of a 
citizen of the latter, for to. injury inflicted negligently by a ship of 
war commanded by suolx officer upon the vessel of the citizen, is well 
established in law..*-, *> ' 

The subject w^ -examined with great learning and care by the 
Supreme Court 4if -this State in the case of Percival v. Hicks^ which 
was an action^ '-personam^ to recover damages occasioned by a col- 
lision at spa. ' . / 

The defendant was commandant of a British sloop of war, sail- 
ing wi^*^ -squadron of vessels under a superior officer. He was 
ovderifft^to give chase to the libellant's schooner. She refused to 
obey the signals of the sloop of war and to heave to when fired upon. 
.Slift'made all sail to escape, and the sloop whilst manoeuvreing to 
'« intercept her, came in collision with her and she was sunken and 
^ totally lost in consequence thereof. The Captain of the sloop and 
' officer in chief command, supposed from all the circumstances that 
the schooner was a French cruiser. The British and French Gk)V- 
emment were at the time at war. 

A verdict was rendered against the defendant for 929,734/^^7 dam- 
ages occasioned by the collision, and the Supreme Court, on a care- 
ful consideration of the question, affirmed the verdict. 

The liability of the defendant was not controverted by his counsel, 
as able and experienced as any in the State, but the defence on 
the merits was placed upon an objection to the jurisdiction of the 
State Court, it being insisted that the cause was one of Admiralty 
and maritime jurisdiction, and only triable in a District Court of the 
United States. 

As the functions of the Court allow a party to pursue his right 
against the person committing a trespass upon his vessel at sea, or 
against the ship which is the instrument of the wrong, the reason is 
by no means an obvious one which would place the commandant of 
a ship of war within its jurisdiction for acts done on the high seas 
under his commission and in obedience to orders, but would exempt 
his ship from the same jurisdiction. The dignity of the sovereign 
would not seem to be less implicated by the exercise of the jurisdic- 
tion in the one method than in the other. 

The general principle clearly is, that when a subject matter is 
brought within the jurisdiction of a Court, the remedy in relation 
to it will be conformably to the functions of the Court, whether by 
arrest of the person or attachment of the thing. 

These considerations, if the question presented to the Court were 
an open one, would have great weight in inducing it to regard the 
ship liable in this case for the injury the plaintiff sustained in the col- 
lision caused through her wilful or negligent mismanagement. 

A nation is regarded as sustaining an injury when a wrong is un- 
lawfully inflicted upon its citizens or their property (Valtelle, B. 2, 
Ch. 6, § 71), and the licence implied from the courtesy of nations to 
the armed ships of each other, to enter, remain in and depart from 
their ports, without liability to arrest or detention therein by private 
miitSy cannot reasonably be supposed intended to protect them in the 
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breach of those obligations which good faith and friendship impose 
upon them which avail themselves of the privilege. 

But on a careful consideration of the judgments of the Supreme 
Court upon this subject, already referred to, I am constrained to say, 
those authorities treat the exemption of a national ship under the 
circumstances of the Pizarro as absolute and unlimited in respect to 
proceedings in behalf of individuals against her, and only admit the 
privilege or license lost, when the ship commits a wrong upon the na- 
tion itself which harbors her, either in violating its neutrality, or by 
some direct act of aggression against the national authority 
(7Cranch., 116; The Exchange, 7 Wheat., 354; The Sanlissima 
Trinidad). 

So also those decisions are understood by an American writer of 
distinction and authority, upon national law (Wheat International 
Law, 139, 182). 

This Court will sedulously avoid adopting any doctrine which 
trenches upon an opinion declared by the Supreme Court, respect- 
ing the general principles of law applicable to a particular subject, 
whether the point abjudicated by the Court was placed upon the 
principle declared or otherwise. 

This is necessary in order to maintain harmony in the adminis- 
tration of the law by inferior judicatories. 

It is not enough, in my opinion, that the leading case before the 
Supreme Court (the Exchange), and decided by that high tribunal, 
embodied facts and equities differing from the one here under con- 
sideration to withdraw this from the authority of that decision, in- 
asmuch as the Supreme Court, base their judgment upon a principle 
broader than the particular matter in demand in the suit, and one 
which applies directly to the Pizarro. 

The reasoning of the Court on the doctrine of the Law of Nations 
governing the condition of armed ships in foreign ports, results in 
the proposition, that they are under a license or privilege, which ex- 
empts them from arrest at the suit of an individual. 

That extent of exemption was not needed to clear the Exchange 
from the suit pending against her. but under that doctrine she was 
discharged, and it manifestly disjposes of the action instituted against 
her. That doctrine embraces the right of action in this case, and 
must control the decision of this Court. 

I shall accordingly pronounce against the maintenance of the ac* 
tion, and order the steamship Pizarro to be discharged from arrest 
and be delivered up to the officer of the Queen of Spain in command 
of her. 

Nevertheless, as the libel charges that the collision of the Pizarro 
with the vessel of the libellant was both wilful and through gross 
negligence on the part of those conducting the steamer, and as the 
suggestion does not contest that allegation, the Court imposes no 
costs on the libellant. 

Decree accordingly. 
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Qnftmx (S^onxt. 

{City of Nm York.) 

March General Term^ 1852. 

Before DITEB, PAINE and BOSWORTH, JnrtioeB. 
William S. Bright and another, agt, William Currib, et al. 

PLBADING — PROMISSORY NOTE ADMINISTRATOR CODE — ^DEMURRER. 

Upon a promiflBory note made to one as administrator, he may now sue either as administrator 

or in his own right 
Bnt the character in which he saes affects materially the rights of both parties ; an averment, 

therefore, that he is administrator is a material averment, and cannot be rejected as sarplns- 

age. 
Snrplnsage is matter wholly foreign and irrelevant to the cause. 
The chafes in the law respecting an administrator's ri^ht to sae as administrator, and the 

error of cases in still holding that his description asadnunistrator may be rejected as sorplus- 

age, commented upon. 
The want of makinff profert of his letters of admmistration in a suit by an administrator wm 

until the code had on special demurrer ; but under the code profert of his letters is not ne- 
cessary. And a demurrer upon that ground overruled as frivolous. 

The facts appear in the opinion of the Court. 

Paine, J. — In this case the plaintiff declared as administrator upon a 
promissory note indorsed to him as such administrator, but did not make 
profert of his letters of administration. For this cause the defend- 
ant demurred to the complaint. At the special term judgment was 
ordered upon the demurrer as frivolous, and the defendant appeals. 

Upon the argument the plaintiff resisted the demurrer, principally 
upon the ground that the allegations in the complaint that the plain- 
tiff owned and sued upon the note as administrator, and demanded 
judgment upon it as such, were only by way of description, and might 
be struck out as surplusage. 

In the present state of the law upon this subject, this ground does 
not appear to be tenable. Surplusage is defined to be "matter 
wholly foreign and irrelevant to the cause " (1 Chit., PI. 263). And 
it is now well settled that an administrator may sue upon a promis- 
sory note made to himself as administrator, or he may sue upon it in 
his own right. He has a right to frame his suit in either way, and 
thus attach to it the incidents which belong to either mode of su- 
ing. But if he chooses to sue as administrator the averment that he 
does so is not foreign and irrelevant to the case. The idea that the 
character in which a party has a right to present himself and does 
present himself in Court, a character which most materially affects the 
rights of both parties to the suit, may be struck out as surplusage, 
is certainly a novel one and I think unsupported by authority. 

There is however a case not very ancient where it was held that 
the description of the plaintiff as administrator might be struck oat 
as surplusage {Crawford v. Whittol, cited N. 5, 1 Doug., 4). That 
case, which was upon a foreign judgment recovered by the adminis- 
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trator, was directed in 1773, and at that time, as appears from several 
cases decided not long afterwards, such an action could not be 
brought by one in his character of administrator. The first case in 
modern times in which such an action was held to be maintainable 
was King v. Thorn (1 T. R. 488), decided in 1786, which was fol- 
lowed by Cockerell v. Kynaston (4 T. R., 278), and finally by Cowell 
V. Watts (6 Easts, R. 409), and since those decisions the law has con- 
tinued settled that an administrator may sue upon contracts to him- 
self as administrator, and where the money recovered would be assets. 

But it is not a little curious to observe the vibrations of the law 
upon points of difiiculty. Before these two last changes upon this 
point, two opposite doctrines had been successively held at a much 
earlier period. The earlier cases of Warfield v, Warfield (Latch 
220), 1 Vent. 109, Atkins v. Howard (Cro. Car. 219), 1 Ld. Raym, 
436, Grayy. Lockwood (Barnes, 132), and Marsh v. Yellowly (2 Str. 
1107), all held that in such cases one could not sue as administrator ; 
that if he did he was liable for costs, and his description as adminis- 
trator should be rejected as surplusage. But afterwards, in Bull v. 
Palmer (2 Lev., 165), and Mason v. Jackson (3 Lev., 60), it was held 
that one might su9 as administrator in such cases, and Lord Ellen- 
borough, in Cowell v. Watts (6 East, 409), expresses a wish that the 
rule laid down in these latter cases had been abided by. 

Such are the changes that have taken place upon this mooted point, 
and it would not be strange, where there has been so much difficulty 
and so much contention about the principal question, if some confu- 
sion should have occurred respecting Incidental ones ; and among 
them that of striking out as surplusage in such cases. The only 
modern cases which I have been able to find supporting this doctrine 
are Biddle v. Wilkins (Pet. S. C. R. 692), and Savage v. Meriam 
(1 Blackford's, R. 176). These cases, however, were decided exclu- 
sively and entirely upon the authority of the case in the note to 
1 Doug., 4, and without any notice being taken of the entire change 
in the law upon the main point since that case was decided. The 
case in Doug, certainly is not law now, for the law and reason for 
that decision have ceased to exist ; and I can only regard the deci- 
sions in Peters and Blackford as having been made under a misap- 
prehension by no means singular. The "eason for the decision in 
boug. was that where one could not sue as administrator the de- 
scription of himself as such was foreign and irrelevant. The dif- 
ference between that case and the cases in Peters and Blackford is, 
that in the latter he would sue in that character. The authority of 
oases the error of which can be so plainly shown ought not to be 
permitted to establish an absurdity. 

In each of the two last cases the case of Talmadge v, Chappel (16 
Mass., p. 71), was cited in support of the doctrine in question. But 
there is precisely the same want of analogy between that case and 
those as in the case in Doug. ; for it was expressly held in the Massa- 
chusetts case that the administrator could not sue as such in that case. 

It is now necessary to examine whether since the code profert of 
letters of admioistratioQ is any longer necessary. All the old form. 

TOL. X* 14 
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of pleading inconsistent with the code are abolished, and the code 
declares what the complaint shall contain. Profert of a record or 
instrument is not within its requirements ; for a statement of the 
cause of action may be made without making profert (S. S. 140, 
142\ And for the same reason the want of profert is not a ground 
of demurrer. We think, therefore, that although before the code the 
want of profert where it was necessary, was a good ground of de- 
murrer, yet that it is not now ; and that the judgment of the special 
term overruling the demurrer as frivolous must be affirmed with 
costs. 



Catharine Brown v, William T. Burlingham, and others. 

DESCENT. 

The rule of the common law that in the descent of a newly pnrclfiued inheritance the blood 
of the lather is to be preferred is not i^plicable when the descent is to brothers and sisten, 
or their descendants. 

The rule in fact abolished in every case of a descent in which the statute provides. 

Whether it is still in force in oases omitted by the statute. Quare ? 

QuiBre also, whether in those cases the disability of the half blood has been removed 7 

The complaint states that Dorcas M. Remsen died August 1, 1849, 
intestate and without lawful issue, nor any father, mother, brother 
or sister, and at the time of her death was seized of the premises No. 
150 Elizabeth-street, of which she was first purchaser : that she left 
her surviving the plaintiff and Ann Eliza Price, children of her de- 
ceased sister of the whole blood, her only heirs. That she also left 
her surviving William L. Burlingham and Philena White (wife of 
Hartson White), the brother and sister of the intestate of the half blood 
on her mother's side, being the brother and sister of the intestate by 
the same mother, but by a different father, who was a former husband 
of the mother, and who died before the marriage of the mother and 
father of the intestate, who claim also to be heirs at law and tenants in 
common^ and entitled each to one-third of the estate — ^that Burling- 
ham's wife claimed an inchoate right of dower. The plaintiff in- 
sists that Burlingham and Philena White have no interest, but that 
herself and defendant Ann Eliza Price are each seized of a moiety 
of the property, and pray that the Court may declare the rights of 
the parties, &c. 

The defendants Burlingham and wife answer, denying that the 
plaintiff and Ann Eliza are heirs at law, and setting up that Bur- 
lingham and Philena White are the only heirs at law and each seized 
of a moiety, and that if plaintiff and Ann Eliza are entitled to any 
share, it only can be one-third as representatives of a deceased sis- 
ter, and admit their own relationship and the other facts as stated 
in the complaint, except that they aver that the money with which 
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Dorcas M. Remsen purchased the estate was given her by her mo- 
ther, for the purpose of investment therein. 

The case was referred to J, S. Bos worth, Esq., sole referee, who 
made his report on the 5th day of June, 1851, giving the plaintiff 
one-third, and Burlingham and Philena White each one other third 
of the property. From this decision the plaintiff appealed. 

A. 12. Dyettf for the plaintiff, made and argued the following 
points: 

I. — The referee erred in allotting any portion of the estate to Bur- 
lingham and Mrs. White. 1. Dorcas M. Remsen being first purcha- 
ser, the estate descended ut feudum antiquum^ and no person could 
inherit except he or she were of the blood of the common ancestor, 
the father of the intestate (2 Black Comm. 222 ; lb. 234, 6 ; IK 245 ; 
H. Chitt, Des.3, 123; 3 Cru. Dig. 359). 2. As between brothers and 
sisters, they do not inherit directly from each other, but as next heir 
to the common father, whose blood is preferred before that of the 
mother. 3. Inasmuch as Burlingham and wife must therefore claim, 
through the father of the intestate, through whom the estate is sup- 
posed to have already passed, they cannot inherit unless they be of 
his blood, and could have inherited, had he died seized of the pre- 
mises in question (Black. Comm., Book ii., p. 204 to 206 ; lb. 221 to 242; 
1 Feud. 182; Redpath v. Rich, 3 Sandford, 81). 4. As Burlingham 
and Mrs. White had none of the blood of the intestate's father in 
their veins, they could not have inherited from him, and cannot in- 
herit from the intestate. Half blood has been admitted in royal de- 
scents — but always they must be of the blood of the first " con- 
quoestor" (Plowd. 245; Co. Litt. 15; Hillyard, Real Property, 2d 
vol. 199, § 78 ; 4 Kent Comm., p. 403 to 408, and note). 5. Our sta- 
tute concerning half blood relatives only applies where the party 
claiming has some heritable blood, but not full blood. It cannot apply 
where the party has only half blood, and that half not heritable. If 
in this case, Burlingham and Mrs. White had been children of the 
same father^ but different mother, or had the father's blood been ex- 
tinct, they might have inherited. Again, it only applies to relatives 
in the same degree, which the parties are not here. Should it be 
said the defendants were nearer; a distant kinsman of the whole 
blood is preferred to a near one of the half blood (Black. Comm. 225 
ito 229 ; Mallett v. Hare, 5 Paige 315; Watts v. Crook, Shower, JOS; 
Strahan's Domat, by Cushing, vol. 2, p. 238, No. 2930-2929; Champ- 
Jin V. Baldwin, 1 Paige, 562 ; 3 R. S., p. 604 ; 1 R. L., p. 53). 6. Our 
.statute of descents does not impair the doctrine of the common law, 
that the father's blood shall be preferred, except in the particular in- 
stance in which it alters the rules of descent from those of the com- 
mon law. Beyond that, it expressly leaves all ; common law rules 
untouched (1 R. S., 751, §§ 1 to 15 inclusive, 10 Paige, 140 ; Torrey y. 
JShaw, 3 Ewd. Ch'y Rep., 361). 

n. — ^The referee erred in excluding Ann Eliza Priee. Her rela- 
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tioDship was admitted by plaintiff, and the other defendants not be- 
ing interested, had no right to contest it. 

III. — ^The plaintiff and Ann Eliza Price, being of the blood of the 
intestate's father, and sole heirs at law in equal degree to the com- 
mon ancestor, took per capita each a moiety, and the judgment shoald 
be modified accordingly. 

Beebe <md Donahue contra : 

William T. Burlingham and Philena White, being the brother and 
sister of the half blood of the decedent, Dorcas M. Remson, inherit 
each equally with the sister of the whole blood, or with Catharine 
Brown, the plaintiff, who is her sole representative (R. S., Part 2, 
chap. 2, §§ 8, 15, vol. l,p. 744, 2d ed. ; R. L., chap. 12, § 4, vol. 1, 
p. 53 ; Chaplin v. Baldwin et a/., 1 Paige, 562 ; Pond v. Bergh^ 10 Paige, 
140 ; Den v. Jones^ 3 Halst., 340 ; Karwon v. Lowndes^ 2 De Saoss, 
210), 

By the Court, Duer, J. — It was insisted by the counsel for the 
plaintiff, that although the R. S. have abolished the distinction be- 
tween the whole and the half blood, so as to render the latter capa- 
ble of inheriting, they have not abolished the rule of the common 
law, which declares that when the intestate was the first purchaser 
of the inheritance, relatives on the side of the father shall be first 
entitled to take, so as to exclude those on the side of the mother, un- 
til the blood of the father shall be wholly exhausted. The counsel 
enforced this position with much ingenuity and learning ; but it is 
difficult to be reconciled with the terms of the statute, and, in our 
judgment, is plainly inconsistent with its intent and spirit. 

It would be a sufficient reply to the argument of the counsel to 
say that, admitting the rule of the common law upon which he in- 
sisted to be still in force, it could never be applied in a case like 
the present. It was only applicable when the descent, from the want 
of nearer relatives, could only pass to collaterals on the side of the 
father or mother, and when consequently those only could be en- 
titled to take who were able to trace their descent from a com- 
mon ancestor. But as between brothers and sisters it is settled law, 
that the descent is not necessary to be traced from a common ances- 
tor, but is immediate, in the same sense, as that from a father to a son, 
and, in an elaborate judgment, the Court of Appeals has recently de- 
termined that this doctrine is not confined to brothers and sisters, but 
extends to and embraces their descendants {McGregor v. Comstockj 
3 Cow., 408). 

The words '* relatives of the half blood shall inherit equally with 
those of the whole blood in the same degree," in § 15 of the statute, 
plainly mean, that such relatives shall inherit precisely as they would 
nave done had they been of the whole blood ; nor can it be doubted, 
that thev must be applied, in this sense, to every case of descent, for 
which the preceding sections in the statute were meant to provide. 

Apply them thus construed to § 8, which declares that ^' if all the 
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brothers and sisters of the intestate be living, the inheritance shall de- 
scend to such brothers and sisters if any of them be living ; and if any 
be dead then to the brothers and sisters and everv of them who 
are living, and to the descendants of such as shall have died, &c., 
&c.," and it is at once seen that the argument which has been ad- 
dressed to us needs no further reply. In all cases of a newly pur- 
chased inheritance that can arise under § 8, all brothers and sisters 
and their descendants of the half blood are to take as relatives of 
the whole blood. 

We have said that the rule of the common law which gives a 
preference to the blood of the father in the descent of a newly pur- 
chased inheritance, applies only where there are relatives on the side 
both of the father and mother, and it merits observation that in the 
only case of that kind for which our statute provides that of the 
brothers and sisters of the father and mother of the intestate and 
their descendants, this rule of the common law is expressly abolished 
(1 R S., p. 753, § 13). It would be absurd to suppose that while in 
all cases under the section referred to, relatives of the half blood of 
the mother would be entitled to take, there can be any in which 
the nearest relatives of the half blood of the intestate himself were 
meant to be excluded. The effect of such a construction might be 
to give the whole inheritance to a second or third cousin of the half 
blood to the exclusion of a brother or sister ; an effect which it is im- 
possible to believe could have been intended by the legislature. 

The provisions of the statute are not incongruous, but entirely con- 
sistent. In respect to brothers and sisters of the father and mother 
of the half blood, the rule of the common law was necessary to be 
abolished, since otherwise it would certainly have applied. 

In respect to brothers and sisters of the half blood of the intestate, 
its abolition was unnecessary, since by removing the disability of 
the half blood it ceased to be applicable. 

. It may be true that in those cases of descent, for which our sta- 
tute has omitted to provide, the rigid and technical rule, that we have 
been urged to follow, retains all its authority, and it may also be true 
that in these cases the common law incapacity of the half blood, has 
not been removed, but these are questions that do not properly arise 
in the case, and we shall therefore decline to answer them. 

The judgment at Special Term confirming the report of the re- 
feree is affirmed with costs. 
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{Springfield^ Illinois.) 

{December Term^ 1849.) 

Bela C. Webster and George L. Huntington, plaintiffs in error, v. 

Augustus C. French, Horace F. Ash, Isaac R. Diller, Philip 

G. Johnson, Henrt Root, Hiram Rodoers, and Samuel 

Holmes, defendants in error.* 

error to SANGAMON. 

Where sales are made upon secret bids (candlestick biddin|rs) or sealed proposals, as well as 
in sales by open bids, anything which prevents fair competition, or tends to give one party an 
un&ir advantage over another, will be disooantenaneed. 

The law requires good fiiith and fair dealing, as well in oases of sale by sealed proposals, as by 
open bids. In both oases, e6feotB and consequences are to bo considered, in determin'ing what 
fair dealing and the true intent of the transactions require. 

As a general rule in chancery, all parties interested in the object of the suit must be made 
parties, before the Court will proceed to a final determination. This rule is not an arbitrary 
and inflexible one, but is adopted as a matter of convenience, for promoting the ends of jus- 
tice ; and whenever its application would defeat those ends, the rule itself must generally give 
way. 

A Court of Chancery is not bound by any fixed rule, in relation to the tender of money. The 
money may at any time be ordered into Court, when the rights of a party require it 
It is time enough for a party to bring purchase money into Court when he is called upon to 
do so. 

The ruling of this Court on the subject of tender of money, in the cases of DoyU v. Teasy in 
4th Scammon ; DeWolfe v. Lang, in 2d Oilman, and in Wright v. MeNeely, Peck, 11, 
m. Bep., reviewed and reoonsideiid. 

This was a bill filed in the Sangamon Circuit Court, to enforce a 
conveyance of the Quincy House to the complainants. 

The State of Illinois was the owner of the Quincy House property, 
in Quincy, Adams County. An act authorising the sale of this pro- 
perty, was passed February 12, 1849. See Laws of 1848-9, p. 107. 
The Governor was directed to sell, for State indebtedness, to the 
highest and best bidder^ after advertising, &c. ; payment for the pur- 
chase to be made in three instalments ; the first on the day of sale, 
the second in one year, and the third in two years thereafter. 

The Governor was required to receive sealed bids from all persons, 
until July 1st, 1849, and at that time to open and compare the bids 
in the presence of the Secretary of State and Treasurer ; who should 
then declare the highest responsible bidder to be the purchaser. 
The purchaser, on payment of the first instalment, to receive a cer- 
tificate of purchase, which should entitle him to a deed on the pay- 
ment of the other two instalments. Upon the payment of the wnole 
amount, the Governor was authorised, in his official capacity, to 
convey, by deed, all the right, title and interest which the State 
had in the property. 

The Governor advertised according to law. The first day of 
July being Sunday, the opening of bids was deferred until the suc- 

* We are indebted to Judge Caton lor the report of this < 
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ceeding day. On opening and comparing the bids, it was found 
that Jacob Bunn had bid $15;250 ; E. A. Thompson 817,000 ; John 
W. McFadden, John R. Webster and W. W. B. Powers $17,000 ; 
C. A. Warren tl 7,250; B. C. Webster and Geo. L. Huntington 
•21,100. There was also found among the papers opened, a propo- 
sition from Henry Root & Co. (composed of Root, Rodgers and 
Holmes), as follows : 

'< We, the undersigned, propose to pay the State of Illinois five 
hunded dollars more than any bid made for the Quincy House 
property, up to 10 o'clock A. M., 2d July, 1849. 

"Henry Root & Co." 

And also the following from Ash & Diller (composed of Horace 
F. Ash and Isaac R. Diller): 

*' We, the undersigned, propose to give for the said Quincy House 
and property, the sum of six hundred and one dollars over and above 
the highest bid of the highest responsible bidder for said house 
and property, made according to the advertisement of the Gov- 
ernor. 

**AsH & Diller." 

The bid of Webster and Huntington being the highest specific 
amount, the Governor added thereto the five hundred dollars ex- 
cess proposed to be given by Root & Co., making 921,600, and to 
this aggregate sum added six hundred and one dollars, the excess 
proposed to be given by Ash & Diller, making a total of 922,201. 
And, at this sum, awarded the property to Ash & Diller. 

Ash & Diller did not, as required by law, pay the first instal- 
ment on the day of sale, and give the security, nor ofier to do so, 
for the payment of the other, but instead thereof, gave their bond 
to do so at a future day. In about fifteen days, they tendered the 
first payment and the necessary obligations for the payment of 
the other two, which the Governor received for safe keeping, but de- 
clined to give a certificate of purchase, until he should become sat- 
isfied as to their right to receive the property. 

Webster and Huntington, on the day of sale, ofiered to pay the 
first instalment, and give proper and acceptable security for the 
others, as directed by law ; but the Governor refused to receive the 
same, stating that he had determined to accept the proposal of Ash 
& Diller. And for greater caution, and to preserve as far as possi- 
ble their equitable rights, did, on the succeeding day (and before 
Ash & Diller had made either payment or tender), tender to the Gov- 
ernor the first instalment and security (admitted by him to be suffi- 
cient) for the other two, which he again, and for the reasons before 
given, refused to accept. Afterwards, the Governor, on payment of 
the amount at which he had awarded the property to Ash & Diller, 
to wit, $22,201, conveyed by deed to them, and they to Philip C. 
Johnson ; their proposal having been filed by his consent and pro- 
curement, and he being privy to all the proceedings and equities in- 
volved in the premises, and a purchaser with full notice. 

The cause coming on to be heard at the August term of the San- 
gamon Circuit Court, 1849, the default of Root, Rodgers and Holmes 
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was entered, and judgment jpro confesso taken as to them. The Gov- 
ernor, by his counsel, and Ash & Diller and Johnson, by their coun- 
sel, severally filed demurrers to the complainants' bill. It was stipu- 
lated by the parties, for the purpose of bringing this case properly 
before this Court, that the Circuit Court, Davis, J., presiding, 
should pro forma sustain the demurrers, and dismiss the bill. To 
reverse this decision, and to set aside the conveyances from the Gov- 
ernor to Ash & Diller, and from them to Johnson, and to compel a 
conveyance to the complainants for the sum proposed to be given in 
their bid, is the object of this writ of error. 

S. T. Logatif for plaintiff in error. 

Lincoln <& Hemdon^ on the same side, presented the following 
points and authorities : 

This bidding of Ash & Diller, of six hundred dollars more than the 
highest bid, is not a specific bid. It is a gambling business — a. stock- 
jobbing transaction — an evasion of the law, and a total subversion 
of the manifest intention of the Legislature (Laws of 1849, p. 
107 ; 2 Kent, 536, 540 ; 5 Gilman, 513). The bidding of plaintiffs 
in error is a <iontract, and a bill for specific performance will lie. 
Mandamus is not the proper remedy, but only a bill for specific per- 
formance (Chitty on Contracts, 238, 230 ; 2 Kent, 537, 538 ; Story on 
Contracts, sees. 322, 323, 341, 342 ; Story's Eq., Jur., sees. 713, 714, 
715, 716 ; Babington on Auctions, 30, 159, 162). The government is 
the agent of both parties (Laws of 1849, p. 107 ; 2 Kent, 539 ; 
Story on Contracts, sec. 319). This contract will be enforced and 
decreed, although the State cannot and is not a party in the bill, and 
the State has an interest in the result of the suit (5 condensed 17. S., 
766; 9 Wheaton, 738; 1 Douglass' Mich. R., 527; 1 ibid, 225). 
This tender was in due time, and was properly kept by Webster and 
Huntington (24 Pickering, 168.) 

M. Brayman for plaintiffs in error, submitted the following points 
and authorities : 

1. The policy of open sales at auction is to produce competition, 
by disclosing to each bidder the sum bid by his adversary, and giving 
him an opportunity to advance upon that sum. Each bidder has 
before him a certain sum against which to bid, so that in each case, 
to make a bid is to name a sum. Even if one offers to give so much 
over the highest bid, his offer is a good bid, because it follows a bid 
of a definite sum, already known, and is susceptible of instant com- 
putation, or rather requires no computation. 2. The policy of sales, 
upon sealed or secret bids, is to stimulate purchasers to bid high, by 
concealing from each a knowledge of the bid of all others, and com- 
pelling them to inquire and bid according to the real value of the 
property, without a chance of bidding again, after the first failure. 
All collusion and fraud being impossible, by reason of the bids being 
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secret, each is compelled to offer, at first, the full amount he is will« 
ing to give. The highest bid takes the property, and if there is bdC 
one bid, it is the same. 8. At the moment appointed for opening 
bids, all stand upon the same footing. No one has precedence of 
another. In contemplation of law, they are opened and their con- 
tents announced at the same time. And the right of the highest 
bidder to have the property awarded to him accrues instantly ; fof 
the transaction is in the nature of a bargain and sale, where a 
written proposal has been made by the vendor, and accepted in 
writing, according to its terms, by the vendee. 4. Furthermore, no 
proposal, which does not respond to the advertised terms, by naming 
a distinct and certain sum, can be deemed a bid ; for it is, of itself, 
not susceptible of definition or computation. To be recognised as a 
bid, a proposal must contain a distinct proposition, which can be 
acted upon, taken alone, and without reference to any thing oul of 
itself. For example, a proposal is filed to give one dollar more than 
any other bid, and there is no other bid ; or suppose all the proposals, 
no matter how many, are of the same character. The result would 
be no sale. 5. It follows, then, that the bid of Webster and Hun 
tington, was, at the moment of opening, the highest and best, and 
that their right to have the property awarded to them then became 
perfect. It also follows that the proposal of Ash & Diller was not a 
valid, perfect bid, entitled to be noticed. It could not afterwards be 
perfected by comparison with good bids, so as to make it available } 
for the time for receiving bids had gone by. It must stand as H 
stood at first. Gov. French had no more right to perfect it and give 
it retrospective effect, so as to cut off the right of Webster c nd Hun- 
tington, than he had to permit a written alteration of a bid for the 
same purpose. 6. The character of the bids was, at the moment of 
being opened, fixed and determined by their own terms ; and it waa 
the duty of the Governor to declare the fact. Like an anctioneeri 
he was, for the purposes of the sale, the agent of both parties. It 
will be contended that, in receiving and opening bids and announcing 
the result, the Governor performed an executive duty. It is not so. 
Signing bills passed by the General Assembly, granting pardons, and 
various other acts of a like character, devolving on the executive 
ofllce by the constitution, imply the exercise of a discretion^ which 
may not be questioned in a proceeding like this. But putting an 
advertisement in a newspaper, taking letters out of the post ofllce^ 
opening them and reading aloud their contents, in the hearing of 
parties interested therein, can scarcely be said to be executive func 
tions, around which the constitution and the common law have 
thrown such solemn safeguards. A sheriff, a master in chancery, a 
special commissioner, or Richard Roe, by name, could have per- 
formed the duty as well under the law ; and the fact that the person 
selected to perform it was Governor of the State did not take the 
case out of the common rule, or invest it with additional sacredness. 
The making of the de^d, however, was required to be done by the 
Governor ** in his official character'' — that being a duty imposed by 
section 26 of article 4 of the constitution, and an executive act. An 
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»4 THE NEW-YORK LEGAL OBSERVER. 



Sapreme Court — Webster et oL v. Frenefa et al. 



to executive discretion, see Marbury v«. Madison, 1 Cond., 274-6-6-7. 
As to judicial discretion, see 1 Cond., 19, and notes. 7. Objection is 
made to this form of proceeding, because ic affects, though indirectly, 
the interests of a sovereign state, aud shelter sought behind the 
constitutional exemption of states from suit. But the ease of Os- 
borne vs. The Bank of the United States, 5 Condensed Rep., 760, so 
clearly developes the true doctrine on this point, as to remove all 
doubt, and to prove that an aggrieved party cannot be barred of his 
remedy because a state may be affected, even though it be in a more 
direct manner than in the case at bar. 8. The law requires that 
the purchaser shall, on the day of sale, pay one-third of the purchase 
money, and give security for the balance. Ash &, Diller did neither 
of these things. They were not, therefore, in contemplation of law» 
*' responsible bidders." Their proposals should, therefore, have been 
fejectedy even though their bid had been a valid one. 

Stuart dk Edwards^ with whom was W, L Ferguson^ presented the 
following points and authorities i 

This is a hill fw a specific performance of a contract. In order 
to noaintain the bill, two things must concur : First, there must be a 
contract, and, second, a person contracting, from whom, by its pro- 
cess, this Court can coerce the performance of the contract sought 
to be enforced. I deem this proposition self evident. If there is no 
contract according to the legal meaning of the term, there is nothing 
for this Court to enforce, at least upon a bill of this nature. If the 
person who alone could not, by any process within the power of the 
Court, be compelled to perform it, then this Court will refuse to inter- 
fere. It is a settled principle in equity not to interfere where no 
decree for the specific performance of the whole agreement can be 
made. 

This bill is without a parallel, except partially in one case, in the 
whole history of jurisprudence. In this particular case, the aid of 
the Court is sought to review and control the acts of the executive, 
parts of which are admitted to be official. It is not unreasonable to 
require that the gentlemen should adduce some authority in support 
of their view of the case ; and if that authority cannot be found in 
some adjudicated case, it, at leasts should be shown that some clear 
right of the complainants has been violated, and that son>e equally 
clear principle of equity requires that this Court should assist them 
in the maintenance of that right. 

The Legislature has seen proper to confer certain authority upon 
the executive ; not upon the individual, but upon the individual in 
his official capacity. In so doing, they, as representatives of the 
people* have reposed confidence in the judgment^ the discretion and 
integrity of that officer, and when this Court attempts to reverse the 
acts of that officer in the exercise of the power conferred by the 
Legislature, the power of the Court should be incontrovertible, and 
the right of the party complainant indubitable. The state is a 
necessary party, and as no suit could be maintained against it, the 
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Goart has no jurisdiction. As to parties, Story's Eq. PI., sec. 81 ; 
Walker's Mich. Rep., 9. The case of Osborne vs. Bank of U. S., 5 
Con. U. S., 766, is no authority against thig position. The property 
involved in this controversy is the property of the State. Her 
interest is direct and immediate ; not a mere passive subject of the 
jurisdiction, but is, if this suit is maintained, required through her 
agent to be an active party in carrying out the decree. When the 
suit seeks to divest the title of the government, the Court of Chancery 
cannot entertain jurisdiction (1 Daniel's Ch. Prac, 104; 2 Sch. & 
Lef., 616-17). By the act of the Legislature, the Governor was to 
decide on the character of bids and bidders : he was authorised to 
make the award, and his decision is final. Under the United States 
land laws, the decisions of registers and receivers are final ; and so 
of other officers, commissioners, &c. (McConnell vs. Wilcox, i 
Scammon ; 3 Merrivale, 472; Bennet vs. Farrar, 2 Gilman, 601). 
The decision at to the character of bids, and responsibility of bidden^, 
is dependent upon the discretion of the Governor. From that deci- 
sion no appeal has been provided. It is, therefore, conclusive, unless 
impeached for fraud (Le Roy vs. Corporation of New York, 4 Johns. 
Ch. Rep., 352 ; Mooer vs. Smedley, 6 J. C. R., 28 ; Waliter vs. Deve- 
reaux, 4 Paige, 249 ; Rex ex rel. Scales vs. Mayor and Aldermen of 
London, 3 Barnwell & Ad. ; Patterson vs. Mayor, &c., N. Y. 1 
Paige, 114; Philips and others v^r. Wickham, ibid, 590; Champlin 
vs. Mayor, &c., 3 ibid, 593 ; 13 Peters, 511 ; Martin vs. Mott, 6 U. S. 
Cond. Rep., 418). The acts to be done in this case were executive, 
and cannot be restrained or directed by this Court. The Court could 
not enforce a decree in this case, should the same be rendered (Ma* 
dison vs. Marbury, I U. S. Cond. Rep., 278 ; 1 Arkansas, 1 ; Decatur 
vs. James R. Paulding, 14 Peters, 497). When defect for want of 
parties is vital to the character of the bill, or fatal to the jurisdiction 
of the Court, advantage thereof may be taken at any -stage of the 
case (Story's Eq. Plead., 263). 

There was never any contract, such as this Court could enforce, 
entered into between the Governor and complainants. 

It is not deemed necessary to cite authorities to show that sales of 
this kind are within the statute of frauds. The statute authorising 
the sale of the property points out the manner in which the contract 
is to be consummated, namely, by the declaration of the <5ovemor, 
and the certificate of purchase, which is to be concurrent with the 
payment of the first instalment. This declaration and certificate, or 
at least the declaration, is in the place of signing by the auctioneer, 
which is required in all cases of sales at auction. 

A bill for specific performance will not lie against a person on a 
contract for the breach of which he is not personnally liable in an 
action ex contractu (Hickman vs. Grimes, 1 A. K. Marshall, 87 ; 
Smith vs. Carney, 1 Litt., 295). And this is undoubtedly the law 
where the person contracting is acting for others (Story's Eq., vol. 
2, p. 45, sec. 741 ; 3 Merrivale's Rep., 472). The Governor, acting 
as the agent of the State, and contracting as such, could not be sued 
on this contract (1 Term Rep., 172 ; ibid, 674 ; 1 Cranch, fJ47). Tlie 
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award of the execqtive was right, and the bid good and valid 
(1 Sugden on Vendorsu 17 ; 3 Merrivale's Rep,, 472, and following). 
But lastly, this bill is defective, and should be dismissed, becaase 
it does not aver a sufficient tender and continued willingness and 
readiness to perform on the part of the complainants, by bringing 
the money and notes into Court (De Wolf vs. Long, 2 Gilman, 679 ; 
Doyles vs. Teas, 4 Scammon, 202 ; Wright vs. McNeeley, decided at 
this term of the Court). 

Browning and Bt^hr^>ll^ on same side, made the following points : 

The power was a judicial and discretionary one, and the decision 
of the Governor was conclusive (Martin vs. Mott, 6 Cond., 418, 419; 
Lane vs. Dorman, 8 Scam., 241, 242 ; United States vs. Arredondo 
pt al., 6 Pet., 729 ; Vanderheyden vs. Young, 1 1 Johns., 158 ; The People 
Vlf. Collins, 19 Wend., 60, 64; Gaines vs. Buford, 1 Dana, 481, 484, 
506 ; Merrill vs. Sherburne et al., 1 N. H^ 203, 205 ; Gordon vs. Far- 
rar, 2 Doug., 415; Fletcher vs. Peck, 2 Cond., 319, 320; Roe vs. 
Harris, 2 Wash. Ya. Rep., 12<' ; Henderson vs. Brown, 1 Caine's Rep., 
101; Wilcox vs. Jackson, 13 Pet., 511; McConnel vs. Wilcox, 1 
Scam., 350, 351 ; Bennet vs. Farrar, 2 Gil., 602 ; Brown vs. Jackson, 
5 Cond., 274 ; Walker vs. Devereaux, 4 Paige's Ch. Rep., 249, 250 ; 
Rex vs. Mayor of London, 23 Bng. Com. Law Rep., 67, 68 ; Stuyve- 
^ant vs. Mayor, &c., of New York, 7 Cow., 606 to 608). The Court 
lyill (}ir^ct and control ministerial but not judicial officers. It will 
net them in motion — require them to act, but not control their judg- 
ment. The Governor was a judge, and if, after the bids were in, 
he had refused to examine and decide upon them, it may be that the 
Court would have entertained a mandamus to compel him to d. cide, 
but would not have directed what the decision should be (Judges of 
Qi^eida C. p. vjf. People, 18 Wend,, 93 ; The People vs. The Superior 
(Bourt of N. Y., 5 Wend., 125 ; The People vs. Judges Dutchess C. P., 
20 Wend., 659 ; Wilson vs. Supervisors of Albany, 12 Johns., 415; 
Hull vs. Supervisors of Oneida, 19 Johns., 261 ; Judges of Oneida 
0. P. vs. The People, 18 Wend., 93 ; Hull vs. Supervisors of Oneida, 
19 Johns., 261). A bill for specific performance will not lie in this 
case, because it seeks to divest the State of title to land. The State 
cannot be sued, and, of course, the Court has no jurisdiction to 
decree against her (1 Daniel's Ch. Pr., 175 ; Hovenden vs. Ld. An- 
oegley, 2 Schoals & Lefroy, 617 ; Story's Eq. PI., sec. 69 ; Osborne 
vs. Bank U. S., 5 Cond., 760, 761 ; Reeve vs. Attorney General, 2 
Atk. R., 223). A bill for specific performance will not lie against a 
person to enforce a contract on which he would not be personally 
Responsible for damages, as when he is acting for others (Hickman 
vs. Grimes, 1 A. K. Marsh., 87 ; Smith vs. Carney, 1 Litt., 207; 2 Sto- 
ry's Eq., 45, sec. 741). The Governor was the agent of the State, 
the contract was the contract of the State, not his individual con- 
tract, and for any damages, the Governor could not have been sued 
fit law (Macbeth vs. Haldimand, 1 T. R., 172, marg. synopsis ; Unwin 
vs. Wolseley, 1 T. R., 074, marg. synopsis ; Williams vs. Steward, 3 
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Memvale, 506; Hodgson vs. Dexter, 1 Cond., 331, 332). This i« « 
bill to compel a contract to be made. The bid does not make the 
contract, but the bid and its acceptance united. The complainants' 
bid never has been accepted. "No contract, therefore, exists, and, of 
course, there is no contract to be specifically enforced. Either party 
might have withdrawn the ofier at any time before its acceptanea 
(Payne vs. Gave, 3 T. R.^ 149 ; Downing vs. Brown, Hard., 181 ; 1 
Sug. Vend., 48, top paging ; Chit*, on Cont., 319 ; Babington on Auc- 
tions, 30, 31, 42, marg.y. Mutual consent is required before a contract 
is completed : until then the matter rests in negotiation (M actier vs. 
Frith, 6 Wend., Ill ; Eliason vs. Henshaw, 4 Cond., 433; Bruce vs. 
Pearson, 3 Johns., 534 ; Tucker v*. Woods, 12 Johns., 190). 

The bid of Ash & Diller was the highest and best bid. The bid 
itself was a legal bid, and such as the Governor was authorised and 
required by his duty to the State to accept. Bids of a similar cha- 
racter have frequently been made and sustained as valid. The act 
does not require a specific bid (l Sugden on Vend., 20, top paging : 
Babington on Auctions, 44, 45, marg. ; Williams vs. Stewart, 3 Mer<* 
rivale, 471, 504). Even if the bid of Ash & Diller was irregular, ii 
was still a bid, and being higher than the bid of Webster and Hun* 
tington, the latter would not have made the highest and best bid, 
and would not have become entitled to the property. The State 
may, of course, waive the irregularities of a bid, and give the 
property to the bid which is irregular (Williams vs. Stewart, 3 Mer* 
rivalle, 504, 506). Nor does the demurrer to the bill admit that 
Huntington and Webster were the highest responsible bidders. This 
might be the case, had the bill simply averred that fact ; but the bill 
sets out all the facts from which that conclusion is sought to he 
drawn^ and the demurrer only admits the facts, and devolves it upoii 
the Court to draw the legal conclusion from them (3 Merrivale, 503). 

The bill is founded on the idea that the bid of, and sale to. Ash &, 
Diller was invalid. If they were not purchasers for themselves, the 
sale is void, and they cannot be held as the trustees of a title for 
others, which is not in them. The positions are inoompatible 
(3 Merrivale, 506). 

Opinion by Mr. Justice Caton : 

On the 12th of February, 1849, the General Assembly passed a 
law authorising the Governor to sell the Quincy House, belonging to 
the State. The second section of that act required the Governor to 
advertise the property, stating the terms and conditions of the sale. 
The third section provided that the property should be sold for State 
indebtedness, one-third to be paid down, and the balance in one and 
two years ; and that, for the two last instalments, notes should be 
given, with sureties to be approved by the Governor. The fourth 
section says ; " The Governor shall receive written sealed bids for 
said property, from all persons, until the first day of July, A. D. 1849. 
at which time all the bids received shall be opened and compared 
by the Governor, in presence of the Secretary of Stale and Treasurer ; 
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who shall then declare the highest responsible bidder to be the pur- 
chaser of said property, who shall, upon the payment of the first 
instalment, receive a certificate of purchase, which shall entitle him 
or his assigns to a deed for said property upon the payment pf the 
other two instalments." The fifth section authorises the Governor 
" in his official capacity," to convey by deed, &c. 

In obedience to this act, the Governor advertised the property for 
sale, and on the 80th of June, the complainants filed their sealed 
proposal, ofl*ering 821,100 for the property, which was the highest 
specific bid made, although several for less amounts were filed. On the 
same day the defendants, Ash & Diller, filed a sealed proposal to give 
for the property ** the sum of six hundred and one dollars over and above 
the highest bid of the highest responsible bidder." Henry Root & Co., 
on the next day, filed a similar proposal, oflfering *^ five hundred dol- 
lars more than any bid made." The first day of July being Sunday, 
the bids were not opened till the next day, when the complainants 
attended, and offered to pay the amount of the first instalment upon 
their bid, and to execute their note, with sureties to be approved by 
the Governor, according to the terms of the act, but the Governor 
informed them that he would not receive said payment and note, 
because he had determined to accept the proposal of Ash A: Diller. 
On the next day the complainants made ti formal tender of the first 
instalment and note, which was in like manner refused. The pro- 
posal of Ash & Diller, which was accepted by the Governor, was 
computed at the sum of 822,20 L The complainants in their bill 
set forth these facts, and also aver, that some days after, Ash & 
Diller tendered the said first instalment and note, with sufficient 
sureties, to the Governor, who took charge of the same for s-ife keep- 
ing, but refused to give a final decision as to the legal eflTect of this 
tender. The bill also charged that the defendant, Johnson, was in 
some way interested in the bid of Ash & Diller. 

The bill further shows that it is, and for a long time has been, an 
established custom of the post office department, and other depart- 
ments of the United States government, and others, individuals and 
corporations, who habitually have made, and do make contracts upon 
written sealed bids, to reject such proposals as those of Ash & Diller, 
and of Root & Co., as not fair, bona fide and valid bids. 

As to Root & Co., the bill was taken for confessed. The other 
defendants filed a demurrer, which was pro forma sustained, and the 
bill dismissed. Previous to the order sustaining the demurrer, there 
is in the record an agreement of the parties, showing that since the 
bill was filed, the Governor has conveyed the premises to Ash & 
Diller, and that they have conveyed to Johnson. Although the 
agreement does not stipulate that these facts shall be considered as if 
presented by a supplemental bill, yet the case has been here argued by 
the counsel on both sides as if such were the state of the record, and 
so, for the purposes of the present decision, has it been considered 
by this Court. 

Fn^m the barrenness of the books upon questions arising upon this 
sort of secret or sealed bidding, we may reasonably infer that till 
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recently, at least, this has not been a very common mode of making 
sales or entering into contracts. At the present time, however, this 
mode of selling property is very common, and contracts for the con- 
struction of public wor^ are almost universally made in this way, 
as well as a vast variety of other contracts, both by the general gov- 
ernment and state authorities. The practical operation of this mode 
of doing business, has so recommended it to the favor of the public, 
that it has already become thoroughly incorporated into our business 
habits, and hence the question before us becomes one of peculiar 
importance. 

Where sales are made upon secret bids, or sealed proposals, it is in 
fact but another mode of selling by auction, and, in this, as well as 
in sales by open bids, anything which prevents fair competition, or 
tends to give one party an unfair advantage over another, must be 
discountenanced by the Courts. The same rules of morality, fair* 
ness, and justice must govern in the one case as in the other. 

The only case referred to or found, which is supposed to have any 
similarity to this, is Williams vs. Stewart, 3 Merrivale, 471 ; and 
what is said by Lord Eidon there, on this question, it is admitted, is 
bat dictum ; for he professedly went out of his way to express an 
opinion on this point, while he decided that he had no jurisdiction of 
the case made. There, commissioners were authorised to sell certain 
land tax to the highest bidder, and they were required by an act of 
parliament to post a notice of the first bid received, for fourteen days 
on the church door, and in case no other offer was made in that time, 
exceeding the first offer by at least one per cent., they were authorised 
to close with the first ofier. But in case an offer was made exceed- 
ing the first by at least one per cent., they were required to sell to 
the person oflfering the highest price. One of the commissioners 
made an offer which was posted on the church door. Then the com- 
plainant, Williams, offered sixty per cent, more than that oflfer, and 
Isted offered " one per cent, above the offer of any other person,'* 
and the Lord Chancellor expresses the opinion that this bid was 
binding on Isted. The act in that case did not say whether the bids 
should be secret or public, nor does the bill show but that all the bids 
were in fact public. This statement is sufficient to show that neither 
the law nor the bidding under it was like those in the case before 
us. Here the law expressly required all the bids to be under seal, 
which could not be opened till the bidding was closed* The bidding 
in this case, therefore, was in the strictest sense secret, and must be 
governed by rules reasonably adapted to such a proceeding. 

In the case above referred to, the Chancellor says that sales where 
one bidder does not know what another has offered, are denominated 
candlestick biddings in the north of England, where it was never 
doubted that a bid of one per cent, more than any other offer was 
binding on the bidder. If we are to understand from this that it 
was also binding on the seller, the most that can be said for it is, 
that in the north of England custom had sanctioned this kind of offer. 
In this country, where this kind of secret bidding has become so 
common, we learn from this bill that custom has adopted a different 
rule, and all such bids are rejected as void. 
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There are a great variety of ways in Which auction sales are con- 
diKfted, where the bidding is public ; yet all are governed by the 
same general principles. In case of sales where the bidders make 
written sealed proposals, within a given time, at the expiration of 
Tfhicfi, and not before, the bids are opened and the highest bidder is 
declared to be the purchaser, it is but another, although an entirely 
distinct kind of sale by auction. Each of these modes of auction 
sales possesses its advantages and disadvantages, both to the buyer 
and to the seller. In case of open public sales, the bidders have the 
advantage of each other's judgments, and can see at once how high 
it is necessary to bid in order to secure the property, while the seller 
has tber advantage of open competition among the bidders. In such a 
sale each bidder has a right to know what bids are made by others, 
and to entertain a secret bid would be a fraud upon all the ether bid- 
ders. Even open bids, apparently made in good faith, but which are 
not made ^th a design to purchase the property, but which are pro- 
Cured by the seller, in order to induce others to bid higher, are 
fraudulent, and for which the purchaser may refuse to complete the 
contract (Brixwell vs, Christie^ Gowper, 895). So also a secret com- 
bination among the bidders, for the purpoHC of preventing fair com- 
petition, is a fraud upon the seller, for which he mav avoid the sale. 

The peculiar advantages, to both seller and bidders, where the 
sale is by secret bids or sealed proposals, are also obvious, and any- 
thing which deprives either party of these proper advantages, ought 
in like manner to be treated as fraudulent. In this kind of sale it ie 
to the advantage of the seller, that the bidders should not know who 
they are bidding against, or against what bids they are contending, 
except as they may conjecture ; and it is the manifest right of each 
bidder that others should be kept in ignorance of the amount of his 
bid. The object is to make each one bid upon his own judgment, 
and independent of other bids, and without regard to them, except 
as he may conjecture what they may be. Should the seller upon a 
sale like this, before the time for bidding had expired, open a bid 
and communicate it to another, who should thereupon make a higher 
offer, the sense of justice of every man would revolt at such a pro- 
ceeding. In that case the bidders would not be upon equal terms ; 
and were such a practice tolerated, all confidence in this kind of sales 
would be at an end. 

It is said that the bid here received is within the terms of the law, 
and conformable to the terms of the sale, it being literally and in 
fact a higher bid than that of the complainants. This may be ad- 
mitted without making the ofier a legal bid. It is not enough at all 
times that a bid should be within the express terms of the Bale. 
Neither party can shield himself behind a literal compliance with 
these terms, when he attempts to commit a fraud, or do any other 
act which is unfair or unjust towards other parties who are interested 
in the sale. When Lord Mansfield first held, in the case of Brixwell 
vs. Christie, that by-bidding was a fraud upon real bidders, it was not 
denied that such a practice was no violation of the express terms of the 
sale, yet he did not hesitate to hold it to be a fraud, simply because 
it was unfair. He justly remarks, ** the basis of all dealing ought 



THE NEW-YORK LEGAL OBSERVER. Idl 

Supreme Court — Webster et al. o. Erenoh et aL 

to be good faith." There is never to be found in the terms of an 
Qiuction sale, a clause prohibiting the bidders from combining together 
to prevent competition, still it is none the less unlawful for them to 
do so. The law implies every thing which good faith and fair deal-' 
ing require, and none the less so in the case of sales by sealed pro* 
posals than by open bids. In both cases effects and consequences 
are to be considered, in determining what fair dealing and the true 
intent of the transaction require. This principle has long been 
applied to sales by open bids, and we cannot doubt that it ought to 
be applied where the bids are by sealed proposals. 

Suppose in the case of a sale by open bidding, a written bid should 
be received, of which the other bidders were ignorant, it would 
hardly be denied that that would be a fraud upon the other bidders, 
and yet the case before us is in principle the counterpart of such a 
bid. In the former case, it is the right of each bidder to know what 
the others offer ; in the latter it is the right of each to have his bid 
kept concealed. For the seller to admit the bid of Ash & Diller has 
the same effect upon the bid of the complainants that it would have 
had for him to have allowed them to make a specific bid after that 
of the complainants had been opened and made known. If this bid- 
ding is allowed, then one man, by offering a nominal sum over all 
others, may appropriate, to his own advantiige, the judgments of 
others, who may have gone to great expense to form a correct opi- 
nion, when the very mode of selling was designed to give to each 
bidder the benefit of his own superior judgment 

To allow such a bid, is to render absolutely unavailing all specific 
bids, as well those made subsequently as those which were filed be- 
fore. It precludes all possibility of a specific bidder getting the 
property, and all prudent and responsible men are driven from such 
sales, or else they must resort to some trick to avail themselves of 
such a practice. All fair competition is destroyed, for some such bid 
must always take the property. If these bids are tolerated, a res- 
ponsible man will either not bid at all, or else he will get some irres- 
ponsible person to bid for him, behind whom he will stand till the 
result determines whether the bid is an advantageous one or not. 
If it is, he will then step forward with the funds to complete the 
purchase, but if it is not, he will remain in the dark, and allow the 
bid to be disregarded as irresponsible ; where, as in this case, that 
right is reserved, or else will compel the seller to look to an irres* 

Sonsible man for his remedy. This kind of bids will necessarily intro- 
uce and encourage this sort of tricks and practices, and real, bona 
fide bidders will not be found. Specific bids, with the expectation of 
getting the property, will cease to be made, and then, for want of a 
basis upon which these fancy bids may rest, they must fall to the 
ground, and there will be an end of all this kind of sales. 

But in this case there were two offers of the same character, and 
by what rule was the preference given to Ash & Diller ? They offer 
9601 over the highest bid of a responsible bidder, and on the next 
d^y, Root & Co. offer 8500 more than any bid made. Was Ash & 
Diller*s a bid made ? Then this last was (500 m<M«. Now, the rale 
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adopted was, to add to the highest specific offer* the bid of f6O0^ 
which was last madey and to this sum was added the previous ofBor 
of Ash & Diller* making in all the sum of $22,201 * which was 
decided to be the amomit of Ash & Diner's bid, and for which they 
were declared to be the purchasers. If the principle was to be 
adopted of tacking to the hij^est specific bid tne excess offered in 
ene of the uncertain hi is, and considering the latter a specific bid 
to that amount, and then add to that the excess offered in the other 
uncertain bid, in order to determine its amount, we are unable to 
discover any satisfactory reason for giving the preference to Ash iL 
Diller. Their bid was not only prior in date, and uncertain in 
amount, but it was also conditional, for it was so much above the 
highest bid of the highest responsible bidder, while the bid of Boot 
fe Oo^ was last in point of time, and unconditional, being so much 
more than any bid made. If Ash dc Diller were now seeking to 
avoid their bid instead of insisting upon it, it would be hard to show 
that theirs was higher than that of Root & Co., for they being the 
next bidders after Webster and Huntington, might, with apparent 
propriety, insist upon having their bid first added to the hig^st spe- 
eific offer, ii^ order to determine its amount, rather than having a 
subsequent bid of the same character thrust in between them for the 
purpose of enhancing theirs. Had the order in which these offers 
were made been regarded, and that of Ash & Diller first added to 
that of the complainants, and to that sum had been added the last 
offer made by Root & Go., for the purpose of ascertaining its amount, 
they would have been declared bidders for the same sum ioir which 
the property was awarded to Ash & Diller. But it seems to us im- 
possible to lay down anv satisfactory rule to ascertain which of these 
uncertain offers should be first added to the specific bid, for the pur- 
pose of enhancing the other, and hence the impossibility of deter* 
mining which of these was the highest. Each having an equal right 
to claim the benefit of the rule, each may with equal propriety insist 
that theirs is the highest, for it would be so when the rule is applied 
to it. By applying the rule to each alternately, they are made of 
equal amount. In such a» event, it was substantially admitted in 
the case of Williams vs. Stewart, by the counsel who supported the 
uncertain bid, that the two bids would destroy each other ; for they 
say, '* it may be objected if another person had made a similar offer, 
tiie two offers would have amounted to nothing, and the conunission* 
ers could have accepted of neither. But it is enough to say, Uiat in 
the present instance no such case has arisen.'' 

If this sort of bidding is sustained, it may prove no less detri« 
mental to the seller thaa to the other bidders. The reason urged in 
support of Ash &l Diner's bid is, that as the property was worth 
more to them than it could be to any one else, it was but right that 
they should be allowed to secure it by oflbring to pay so much more 
than any one else would. But this peculiar value of the property to 
them, is a circumstance of which the seller is entitled to the full 
ftenefit ; and the very fact of their adopting this mode of bidding, 
shows that they siqpposed that they could obtain it cheaper inthSi 
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way than they could by offering a specific sum ; which they would 
be entirely certain would exceed any other offer. When men are sa 
anxious to get property that they are willing to put in a desperate 
bid- rather than run the risk of losing it — a bid which might prove 
absolutely ruinous, if strictly enforced» we miy well suppose, if com* 
pelled to offer a specific sum, that they would bid at least up to the 
full value of the property to them. 

Laying out of view the immoral tendency, so forcibly urged upon 
the argument* that this sort of reckless, desperate, gambling bidding, 
would have upon the community, we have no hesitation in sa}ing 
tibat it is unfair towards other parties, and that such offers ought to 
be treated as no bids at all. 

It is true, that by accepting the bid of Ash & Diller, with the con- 
fltmction given it, something more than a thousand dollars would be 
obtained for the property over the bid of the complainants ; but that 
sinks into insignificance when compared with a great principle, the 
determination of which must so essentially affect business transac- 
tions tliEoagfaaut the £tateu We are Ailly satisfied that sales could 
Aot be aafely made, or contracts entered into, by sealed propo- 
sals, if bids like this were allowed. Each bid should be a complete 
and independent offer of itself, depending npon no other bid for its 
explanation or support, and whiek, if there were no other bid, would 
effect a sale of the property. 

Several other objections are taken to this bill, which will be now 
eoasidered. It is said that the State is interested, and that it is a 
fatal objection that she is not a party. That the interest of the State 
may be incidentally, if not .directly, affected by the decree in this 
case, is undoubtedly true. As a general rale all parties interested 
in the object of the suit must be made parties before the Court will 
proceed to its final determination. This rule, however, is not an 
arbitrary or infiexible one, but is adopted as a matter of convenience, 
and for the purpose of promoting the ends of justice, and whenever 
its application would defeat those ends, the rule must generally give 
way (1 Story's Eq. PI., sec. 77). Many instances are to be found 
where the rule has been dispensed with, on account of the great 
inconvenience and delay which it would occasion, although there 
was a possibility of its being complied with. How much mone 
readily, then, should we admit an exception where there is an abso- 
lute impossibility of its being complied with ? Here the State cannot 
be made a party. She shields herself behind her sovereignty, and 
refuses to allow herself to be brought into Court But what is the 
object of this suit 7 It is to determine which of these bidders shall 
have the property. In this, they are the parties directly interested. 
If the State were a party, she could not claim the right to hold it 
She might have an incidental interest as to which shall succeed, as 
die amount which she may get may be thereby effected, and it 
may be that an individual occupying her position would be consi- 
dered a necessary party. But here', as before remarked, it is im- 
possible to make her a party, and surely that cannot be allowed to 
defeat a just claim of right whjcb one eitizep may have against 
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another. But this is not a ease of first impression. This iden* 
tical question was settled by the Supreme Court of the United 
States in the case of Osborne vs. U. S. Bank, Wheat, 788 ; 5 Con. 
R., 740. There the S^ate of Ohio passed a law taxing the bank. 
The State Auditor had collected the tax which had been paid over 
to the Treasurer, who had, upon the books of his department, passed 
it to the credit of the State, although the fund was actually kept 
separate. A bill was filed by the bank against the Auditor and 
Treasurer, for a discovery and injunction, and to have the money re- 
funded. The State law was declared to be unconstitutional, and a de- 
cree passed ordering the money to be refunded by the Treasurer, without 
the State being a party, notwithstanding the direct and palpable 
interest which she had in the object of the suit. Could any doubt 
have existed, this case abundantly answers the objection, and, as we 
think, upon correct principles. 

But it is said that the Governor was vested with the sole authority 
to determine who is the highest responsible bidder, and that his deci- 
sion in the exercise of this discretionary power is conclusive. At most, 
but a part of this proposition is true. Discretion is not the exercise 
of the will, but of the judgment, when applied to a question capable 
of being determined in different ways. Ordinarily, with the exercise 
of such a discretion, other tribunals will not interfere. But in no 
sense of the word can a man have a discretion to determine which 
of two given sums or numbers is the greater. That must be deter- 
mined by comparison alone, and not by the judgment. The Grovemor 
was not authorised to receive any but legal bids, and we have 
already seen that the proposition of Ash & Diller was not such a 
bid. In no event, then, could it be brought in competition with the 
bid of the complainants, It was impossible that the exercise of a 
discretion should be involved in determining which was the highest 
bid, and hence no such discretion could be conferred. It may be ad- 
mitted that the Governor was vested with a discretion to determine 
who were responsible bidders, but that question he determined in 
favor of the complainants, for he made their bid the first basis upon 
which to determine the amount of the offer of Ash & Diller, and by 
the very terms of their offer, only responsible bids could be used for 
isuch a purpose. In rejecting the complainants* bid, he did not pre- 
tend to place it upon the ground that they were irresponsible bidders, 
or that they had not in all respects complied with the terms of the 
isale, but he placed it solely upon the ground that theirs was not the 
highest bid. In this there was the exercise of no discretion involved. 

Again, it is said that the duties imposed upon the Governor by this 
act were of an executive character, and not merely those of an 
agent, and that the Courts will never interfere with a co-ordinate 
branch of the government, in the exercise of its legitimate functions. 
Without entering upon the discussion of the question of power or 
Jurisdiction involved in this proposition, it is clear that all the duties 
in^posed upon the Governor by this act, except perhaps the mere act 
of making the conveyance, are merely those of an agent, which 
might as well have been conferred upon any other officer or indivi- 
dual. The fifth section of the act says : " the Governor is hereby 
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authorised, in his official capacity, to convey by deed,** &c. Now 
the requiring him to do this one act in his official capacity, shows 
that the Legislature did not suppose that in doing the other act re- 
quired of him, he would act in his official capacity. 

But because the executive may have to do an official act, in order 
to invest an individual with the technical legal evidence of a right, 
it would be a reproach to the institutions of a country to say that 
the Courts of justice would not determine between the conflicting 
claims of individuals to that right. We are not to be asked how wq 
will enforce or protect that right, when the action of the executive 
is required to do an act by which alone the right can be completely 
secured, for it is not a supposable case that the executive will refuse 
to discharge a mere ministerial duty when the rights of the parties 
are once legally ascertained. The same objection might be urged 
v^here the Court is about to try a contested election for the office of 
justice of the peace or sheriff, because the Governor alone can issue 
the commission. It can never be supposed that coercive measures 
will be required to induce the highest officer of the State to discharge 
a manifest ministerial duty, upon which the rights of individuals 
depend. 

But in this case even the possibility of such a contingency does 
not exist. No further act of the executive is required to vest the 
legal title in the parties to whom in equity it may belong. The 
Governor has already deeded the property to Ash & Diller, and they 
have conveyed it to Johnson, where the powers of a Court of Chan- 
cery are abundantly adequate to reach it. If one who holds a legal 
title in trust for, or who is equitably bound to convey to another, 
transfer the legal title to a third person, who is aware of the equi- 
table title, that third person becomes a trustee, and is as much bound 
to convey to the real owner as if he had acquired the title with an 
express agreement to perform the trust. The present 'possession of 
the title, therefore, relieves the case from all embarrassment as to 
the means to be adopted to do complete equity between the parties. 

It was further objected that there is no contract with the com- 
plainants for the Court to enforce. That till the bid of the com- 
plainant is accepted by the Governor, there is no contract, although 
theirs is the highest bid, and that such acceptance should be in 
writing, to take it out of the statute of frauds. As to the statute, 
that cannot be objected on a demurrer. The other question, as to 
when the bargain is struck in sales of this sort, although an important 
one, we think is free from difficulty. The question may be readily 
solved by the application of familiar principles. In this sort of sales, 
written or printed proposals are issued, offering to sell the property 
to the person who will, within a given time, agree in writing to give 
the most for it. The person, therefore, who brings himself within 
the terms of the sale, or, in other words, meets, in writing, the written 
proposition of the seller, thereby closes the contract of purchase. It 
is in principle precisely like the case where one addresses a letter to 
another, offering to sell property on specified terms. There, if the 
person addressed sends an answer in due time, acceding to the terms, 
the bargain is at once struck, and the correspondence constitutes the 
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written evidence of it. This view of the subject seems to us con- 
clusive of the question, without resorting to the fact, that in this 
case, there is a special law, behind the public written offer of the 
Grbvemor, which, of itself, confers the right to a conveyance of the 
property upon the party who shall bring himself within its terms. 

There is but one other question made in this case, which we think 
it necessary to examine. It is objected that the complainants have 
not actually brought their tender into Court with their bill, and depo- 
sited it with the clerk. In this Court, this is in fact a new question^ 
as now presented, although in three different cases, in all of which 
the opinions were prepared by myself, it has been stated that the 
tender should be kept good by bringing the money into Court ; yet 
in none of these was the question distinctly presented, or necessary 
to a decision, for in none of them had a sufficient tender ever been 
made, and, consequently, the question did not undergo that careful 
consideration which would have been given it had the case turned 
upon that point. The cases referred to are, Doyle vs. Teas, 4 Scam., 
267 ; De Wolf vs. Long, 2 Gihnan, 679 ; and Wright vs. McNeeley, 
ante, 241. We consider ourselves, therefore, at full liberty now to 
examine the question, at least, without being concluded by What has 
formerly been said on the subject. 

The question, whether a party who files a bill for a specific per- 
formance of a contract for the purchase of land shall bring the un*- 
paid purchase money into Court, does not seem to have attracted 
much attention, for in no case do I find it carefully examined upon 
principle. The tenor of the decisions, however, upon bills of this 
character, shows that there is no uniform or inflexible rule making 
such a deposit indispensable in the first instance. It is true that 
expressions are to be met with in the opinions of other Courts, as 
strong perhaps as those used in the cases above referred to, but it 
will be seen that they are not to be understood as asserting an indis- 

S^nsable prerequisite. Thus, in the case of Jarbol vs. McAlies* 
eirs, 7 B. Monroe, 279, the Court said : " But were the evidence on 
this point sufficient, in order to make a tender available in a case of 
this kind, it is incumbent on the complainant to pay the money into 
Court, so that during the long progress of a Chancery suit, it may, 
under the control and direction of the Chancellor, be rendered pro- 
ductive. In a plea of a tender at law, the party, to get the benefit 
of his plea, has to bring the money into Court. Much stronger 
reasons exist for requiring this to be done in a case to be settled by 
the Chancellor ;" and yet in that very case a specific performance 
was decreed, although the money had not been brought into Court, 
nor was even a tender strictly proved ; and the only penalty imposed 
upon the complainant, for this omission, was, that he had to pay 
interest on the amount during the pendency of the litigation, he 
having had possession of the premises in the mean time. But cases 
of even greater indulgence to the complainant are to be met with. 
In Burke vs. Boquet, 1 Dessaus., 142, which was a bill for a specific 
performance, it does not appear that either a tender or a deposit in 
Court of the purchase money was made, and yet it was decreed, 
** that it be referred to the master, to state and report what is tbfi 
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balance due on the contract in the bill mentioned, and that on 
the payment thereof, with interest, and of the oosts of suit, 
within one month from this day, the defendant execute title 
to the complainant in the bill mentioned/' Prom the brevity 
with which this case is reported, we cannot learn its particular cir- 
cumstances, but the decision itself shows that the suit might be 
maintained without a deposit of the purchase money. The suit of 
Louthler vs. Anderson, 1 Bro. Ch. R., 347, was of the same character, 
and upon a rehearing before the Chancellor, ^' his lordship varied the 
decree, in the manner prayed, by ordering it to be referred to the 
master to appoint a short day for the payment of the money and to 
compute subsequent interest till that time, and if, upon a tender of 
a sufficient conveyance, the principal money and interest should not 
then be paid, the plaintiff's bill to be dismissed (as against defend- 
ants) with costs." Here is the same case, of time given to the com- 
plainant, even beyond the hearing, for the payment of the purchase 
money. 

In Hunter vs. Daniel, 4 Hare, 3 Eng. Ch. R, 420, which was also 
for a specific performance, it was objected on denrarrer, that the 
complainant had not complied with his part of the agreement, by 
paying or tendering the whole of the purchase money, and to this the 
Court said, ** the only remaining point insisted upon was, that the 
making of every payment was a condition precedent to the right of 
the plaintiff to call for the execution of the agreement — or, in fact, 
to call for the benefit of it ; and it was argued that the bill could 
not properly be filed before the plaintifi* had, out of Court, fully per- 
formed his agreement. The general rule in equity certainly is not 
of that strict character. A party filing a bill submits t» everything 
that is required of him, and the practice of the Court is not tcr require 
the party to make a formal tender ; whereas in this case, from the 
facts stated in the bill, or from the evidence, it appears the tender 
would have been a mere form, and that the party to whom it was 
made would have refused to accept the money. The defendants^ 
according to the allegations of the bill, insist that the agreement is 
altogether void, and the plaintifi* therefore is at liberty to contend 
that the tender would have been useless*" The reason for a difi*erent 
rule at law is stated in that case. 

In New Hampshire, where by express statute a redeeming mort- 
gagor was required to make a tender and bring the money into 
Court, in the case of Bailey vs. Metcalf, 6 N. H. R., 168, the Court 
said, ** in this case the money tendered has not been brought into 
Court. But if it were the only difficulty in the case of the demand- 
ants, it might perhaps be now removed, by lodging the money with 
the clerk." 

The only case which I have found, where this precise question has 
been presented by the record and directly decided by the Court, is 
that of Washburne vs. Dewey, 17 Vermont, 92. There, the defendant 
objected, that ** though the oratrix tendered the money properly before 
the time specified, yet the tender was not kept and brought into Oourt 
when this bill was entered." The Court said : *' the excuses for not 
performing this contract are, if not frivolous, at least very unsatis- 
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factory. The oratrix having tendered to the defendant the money 
for the payn^ent of the note, had nothing farther to do until the 
defendant manifested his willingness to comply with his obligation, 
and demanded the money. There is no pretence therefore for saying 
* the tender was not kept good.' " 

The result of my examination of this subject clearly shows that 
the Court of Chancery is not bound down by any fixed rule on this 
subject, by which it will allow the substantial ends of justice to be 
perverted or defeated by the omission of an unimportant or useless 
act, which nothing but the merest technicality could require. The 
money may, at any time, be ordered to be brought into Court, when- 
ever the rights of the opposite party may require it ; but while he is 
insisting that the money is not his, and that he is not bound to accept 
it, it would seem to be a meitter of no great consequence to him 
whether it is in the custody of the Court or not. The Court pos- 
sesses a liberal and enlarged discretion on this subject, by the proper 
exercise of which the rights of all parties may be protected. In all 
the precedents which I have examined in cases like this, I do not 
find a single instance in which the complainant, by his bill, professes 
to bring the consideration money into Court, although a tender is 
most generally averred. Even where a bill is filed by a mortgagor 
to redeem, he does not profess in his bill to bring the money into 
Court, nor is it usual for him to do so, but he only makes a present 
offer to pay the money. He might, probably, by tendering the 
amount due, and by bringing it into Court, stop the interest, but if 
he does not choose to do this, I do not think a precedent can be found 
for dismissing a bill for that reason. I can perceive no stronger 
re£ison for requiring the money to be brought into Court, in the first 
instance in this case, than in the case of a mortgage. In the case 
of a bill of interpleader, where the practice on this subject is much 
more strict than in any other case in Chancery, the rule is not in- 
flexible that the fund shall be deposited in Court, and I have been 
unable to find a single instance, where even such a bill has been dis- 
missed for the sole reason that the fund was not deposited at the time 
the bill was filed. Indeed, it has been expressly decided that such a 
bill is not demurrable, because the plaintiff* does not offer to bring 
the money into Court. Menx vs. Bell, 6 Sim., 175 ; 1 Smith's Oh. 
Pr., 2 Am. Ed., 476 ; 3 Daniel's Ch. Pr., 1 Am. Ed., )760. 

Without pursuing this subject further, I am satisfied that the ex- 
pressions used by me in the cases referred to were not warranted by 
the law, or at least that they should not be understood as laying 
down an inflexible rule, prescribing an indispensable condition, which 
must be complied with before the complainant is properly in Courts 
or even before the Court will proceed to determine the^rights of the 
parties. It is time enough for the party to bring the purchase money 
into Court, when he is called upon to do so. 

The decree of the Circuit Court is reversed, with costs, and the 
suit remanded, with leave to the complainants to amend their bill 
and to file a supplemental bill, as they shall be advised, and with 
leave to the defendants to answer. 

Decree reversed. 



THE 




orK ^^(ijd ^^hi^mu 




Vol. XJ NEW>Y0RK, MAY, 1852. [Monthly Pakt. 

INTERNATIONAL PATENT CASE. 

SCREW PROPELLERS. 

A case of very great importance with reference to the rights of 
patentees recently came before Sir George Turner, Vice Chancellor 
in England. An application was made by a Mr. Caldwell, for an in- 
junction to restrain a Dutch Company, named the " Amsterdam Screw 
Company," from using an improvement on a propeller on the Dutch 
screw ship named " Fyenoord .'* The improvement was the inven- 
tion of a Mr. Lowe, and was an English patent. The Dutch ship 
had the improvement ; it was constructed in Holland ; the owners 
knew nothing about Lowe's patent, and when it came into English 
waters, the application was made to restrain the company from 
using it, or to pay for the privilege. Sir G. Turner, the Vice Chan- 
cellor, took time to consider the ceise, and delivered the following ela- 
borate opinion : — 

'*The circumstances brought before the Court, as a defence to 
the application, were stated in the affidavit of one of the defendants 
in the first cause. The affidavit stated that the ship referred to in 
that cause, the *' Fyenoord," was the property of a company in Hol- 
land, called the '* Amsterdam Steam Screw-Schooner Company ; " 
that the company was composed of numerous partners, all of whom 
were subjects of the King of Holland, and none of whom were 
English subjects ; that the company was entitled by the law of Hol- 
land to trade with steamships, built and fitted up with the propelling 
power which was the subject of the application ; that the screw-pro- 
pellers in their ships were manufactui'ed and fitted by the defendants 
at Amsterdam ; that the defendants were, and always had been, un- 
acquainted with the invention of James Lowe, and that the depo- 
nent believed that all the said ships were built and fitted in igno- 
rance of the existence of any such patent ; that no patent had been 
granted to secure the alleged invention in Holland, and that accord- 
ing to the laws of Holland, it was open to any English subject to ap- 
ply for and obtain a patent in the kingdom of Holland ; that before 
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the vessel in qaestion had been built and fitted in the same manner, 
and had traded between Amsterdam and London, and made many 
voyages ; that the defendants had not, until September last, heard of 
any objection to their so trading on the ground of the alleged in- 
fringement of the patent ; that various other vessels had been built 
and fitted in Holland with propellers on the same principle, and 
with the same propelling power ; and that it would be a great loss 
to the company, and to both England and Holland, if the trade, 
which was profitable to both countries, should be restrained by the 
Court. This affidavit set forth, in clear and distinct language, the 
grounds on which the case of the defendants was founded. He was 
of opinion that he could not withhold the injunction on the ground 
stated. Upon the general principle, foreigners were subject to the 
laws of the country in which they happened to be. If there were 
any cases in which they were subject to their own laws in another 
country, it was not by force of those laws, but of the laws of the 
country in which they were, adopting their laws into their own. 
This was the doctrine laid down by Mr. Justice Story, in his " Con- 
flict of Laws." The principle in this country did not depend upon 
the general law. It was the subject of special provision by statute. 
The statute 32d Henry VIII., chap. 16, sec. 9, provided •' that every 
alien and stranger bom out of the King's obeisance, not being deni- 
zen, which now or hereafter shall come in or to this realm or else- 
where within the King's dominions, shall, after the 1st day of Sep- 
tember next coming, be bounden by and unto the laws and statutes 
of this realm, and to all and, singular the contents of the same." 
Natural justice, in fact, required that the defendants, when in this 
countrv, should be subject to its laws. The question then was, what 
were the rights of patentees ? The Crown had, in this kingdom, al- 
ways exercised the right of interfering with the trade of the coun- 
try, and had at a former period exercised that, power very prejudi- 
cially. The abuse of this power had been restrained by the statute 
of James. In the case of the monopolies reported by Sir Edward 
Coke, it was held that the Crown had power to grant an exclusive 
right of trading for a reasonable period, and this was limited by the 
statute for the term of fourteen years. The statute did not, however, 
create, but control the power of the Crown to grant patents ; but 
the patentees derived their rights, not from the statute, but from the 
grant of the Crown. What, then, were the words of the patent ? 
*' The Crown thereby gave the patentee, his executors, administra* 
tors, and assigns, special license, full power, sole privilege, and au- 
thority, that he, the said patentee, his executors, administrators, and 
assigns, and every one of them, by himself and themselves, or by 
his and their deputy or deputies, servants, agents, or such others as 
he the said patentee, his executorsi administrators, or assigns, should 
at any time agree with, and no others, from time to time, and at all 
times thereafter during the term of years therein expressed, should 
and lawfully might make, use, exercise, and vend his said invention 
within that part of the United Kingdom of Great Britain and Ire- 
land called England, the dominion of Wales, and town of Berwick- 
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lipon-Tweed, in such manner as to him, the said patentee, his execu- 
tors, administrators, and assigns, or any of them, should in his or 
their discretion seem meet." Now, foreigners, as well as British 
subjects, were liable to actions for injuries to the civil rights of 
British subjects ; and there was no reason why they should not be 
equally liable to action for the infringement of the right thus grant- 
ed. If that were so, there was equally no reason why the jurisdic- 
tion of this Court should not be appealed to against them. The 
right would, in former times, have been enforced, in aid of the King's 
grant, by proceedings in the Star Chamber. In the course of the 
argument he had inquired whether, if a locomotive engine on 
a railway, the subject of a patent in England, but for which 
no patent had been obtained in Scotland, were made in the lat- 
ter country, it could be allowed to run into England without any 
objection on the ground of the infringement of the English patent ; 
or, if the invention had been the subject of a patent in England, 
but not in Ireland, the vessel would be permitted to trade between 
Dublin and Liverpool without any such objection. The answer giv- 
en to this was, that the prior use of a patent in Scotland would be 
fatal to a patent obtained in England, but that such would not be 
the case if the prior use were in a foreign country. This was not, 
however, an answer to the observation. In one case the result 
would depend on the previous knowledge of the invention — in the 
other case, on the effect of the patent. The remarks of Lord Eldon, 
in the case of the Bibles — " Richardson v. fAe University of Oxford " 
— had been referred to on the cases of necessity which arise for al- 
lowing a user of the subject of a patent, and it was said that this 
was such a user as the Court would not restrain. There might, no 
doubt, be such cases of necessity, and perhaps the case suggested of 
a foreign ship stranded on the English coast might be such a case. 
It must be remembered that foreigners were at liberty to apply for 
and obtain patents in this country with the same privileges as 
British subjects. If foreign inventors did not take this step, they, 
to that extent at least, withheld the use of their invention from the 
subjects of this country ; and, if they were restrained from using 
their own inventions in this country, such inventions being the sub* 
jects of patents granted to other persons, they had nothing taken 
from them by that restraint, for, if the patent were valid, the right 
of using their inventions in this country was one which they had 
never enjoyed. It had been argued that any interposition of this ' 
Court might be met by similar restraints on our ships abroad ; but 
this question resolved itself into one of national policy. It was a 
proper subject for the consideration of the Legislature ; but it was 
the duty of this Court to administer the law, and not to make it. 
He was of opinion that the facts stated did not afford a sufficient 
ground for refusing the injunction." 

The injunction was granted restraining the said company from 
using the propeller in Great Britain and Ireland, until licensed by 
Lowe, the patentee. 
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James Oordon Bennett «. The Amerioan Art Union and others. 

{Cit]/ of Nenjo York.) 

Special Term, 1862. 

Before Mr. Joatice DUER. 

MOTION FOR INJUNCTION ^LOTTERY. 



No injunction will be iasned, when it appears upon the &oe of the plaintiff's oomplunt, that he 
has no interest that can be injured or affected by the act which he seeks to restrain, nor 
will it be issued, when his claim for relief is founded upon a contract which, by his own 
showing, is illegal. 

The subsoribers to the Art Union have no interest, legal or equitable, in the property of the 
association. 

If the annual distribution of the works of art belonging to the association is a lottery, prohibit- 
ed by law, each subscriber, by his purchase of a share, becomes a " partieept mmtmt." 

Where a statutory forfeiture attaches upon the commission of an ofl^oe, the title of the owner 
of the property is from that time whoUy divested. 

If the annual distribution provided for in the constitution of the Art Union is an iUegal k)i- 
tery, the works of art that have been offered for distribution, are now, by force of the statu- 
tory forfeiture, the exclusive property of the State. 

Held, that upon the fiioe of his oomphiint, the ]d«ntiff had no title to relief. 

Temporary injunction dissolved — amotion for permanent injunction denied. 

The complainant alleged as follows : — 

That by an act of the Legislature of the State of New York, 
passed at a session of the Legislature held at Albany, in the State of 
N'ewYork, in the year 1840, entitled **An Act to incorporate the Apol- 
lo Association, for the promotion of the fine arts," it was enacted that 
John W. Francis, James Herring, John H. Gourlie, George Brace, 
Augustus Quell, John P. Ridner, John P. Nesmith, Thomas N. Camp- 
bell, Prosper M. Wetmore, and such other persons as then were, or 
might thereafter from time to time become, associated with them, 
were thereby constituted a body corporate by the name of the Apollo 
Association, for the purpose of the promotion of the fine arts within 
the United States. That the corporation thereby created might ac- 
quire, hold, and purchase real and personal estate, but the whole in- 
come of such real and personal estate should not exceed $10,000. 
That the said association should have power to make, from time to 
time, such a constitution, by-laws, and regulations, as they should 
judge proper for the election of officers, for the prescribing their re- 
spective functions, and the mode of discharging the same, for the 
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admission of new members into the said association, for the govern- 
ment of the members and officers thereof, for regulating the annual 
rate of contributions towards the funds thereof, appointing the times 
and places of meeting for managing the affairs of said association, 
and for suspending or expelling such officers and members as should 
neglect or refuse to comply with the constitution, by-laws, and regu- 
lations thereof. That the officers of the said association should con- 
sist of a president, a corresponding secretary, a recording secretary, 
a treasurer, a committee of management consisting of fifteen mem- 
bers who were not professional artists, and such other officers as the 
said association might deem necessary ; who should be annually cho- 
sen by a plurality of votes, on the third Monday in December ; and 
if the annual election should not be holden on that day, then it should 
be lawful to make such election on any other day, on due notice 
being given to the members, of the intention to hold such election, 
and there being present, at the time and place designated, fifty mem- 
bers of the association ; and in case a vacancy should take place be- 
tween the annual meetings, then it should be lawful for such vacan- 
cy to be filled by the officers and committee of management, at any 
regular meeting of said committee ; and the person or persons so 
chosen should continue in office until the next annual election, or 
until others were chosen in their places. That that act should con- 
tinue in force for the period of twenty-one years, subject, however, 
to amendments, modifications, or repeal, by the Legislature. That 
the said corporation should possess the general powers, and be sub- 
ject to the restrictions and liabilities prescribed in the third title of 
the eighteenth chapter of the first part of the Revised Statutes. 
That soon aftei^the passing of the said act of incorporation, the indi- 
viduals in the said act named, or some of them, made a constitu- 
tion, b^-laws, and regulations, for the purpose in the said act named ; 
and afterwards, and on or about the twenty-third day of December, 
1843, amended the said constitution ; and the said constitution, and 
the amendments thereto, were then adopted, and continued in force 
thenceforth, and until the 20th day of December, 1847. That by the 
act incorporating said company, there is no authority or power what- 
ever conferred upon the said association, nor upon the committee of 
management thereof, to make any distribution of the funds or pro- 
perty of said corporation. That in and by the said constitution, it 
was, among other things, provided as follows : — 

Art. 1. Every subscriber of five dollars, or more, per annum, shall 
be a member of this association, and shall be entitled to the privi- 
leges of membership. 

Art. 8. The Committee of Management shall have in charge the 
general supervision and management of the interests and affairs of 
the association ; they shall purchase such works of art, executed by 
artists in the United States, or by American artists abroad, as they 
may think worthy of selection, and as the state of the treasury shall 
warrant. 

Art. 9. The fund raised by annual subscriptions shall be appropri- 
ated under the direction of the Committee of Management ; and 
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when by them delegated bv the executive committee to defraying 
the necessary expenses of tne association, to the purchasing of the 
works of art under the eighth article, and to defray the expenses of 
publishing annually an engraving for distribution among associates. 
Art. 10. At the annual meeting of the association in December, 
the works of art purchased during the year shall become by lot pub- 
licly determined the property of individual members, each member 
being entitled to one chance or share in such distribution for each 
five dollars by him subscribed and paid. That, under the tenth arti- 
cle of said constitution, the mode of distribution adopted by the com- 
mittee of management was this : the works of art purchased and 
intended to be distributed by lot were severally numbered, and tick- 
ets with numbers representing them were placed in a portable 
box or wheel ; the names of the members of said association, or the 
numbers on the tickets given to the several members at the time of 
their subscription, and which were also attached to their names on 
the books of the association who had paid their subscriptions, were 
put upon similar tickets in another box or wheel ; each member be- 
ing entitled to one chance for each five dollars subscribed and paid. 
Two persons were designated to manage the drawings, one of whom 
would draw a ticket from the box or wheel of members correspond- 
ing with the numbers on the paintings or works of art to be distribut- 
ed, and the other person would, at the same time, draw a ticket from 
the box or wheel containing the subscribers' names, or the numbers 
of their tickets, and place opposite to their names in the books of 
said association, and the subscribers whose names or numbers were 
so drawn from the box or wheel containing the names or num- 
bers of the subscribers, were severally declared to be the owners of 
the work of art which was marked by the number designated on 
said ticket as a prize^ which was drawn from said box or wheel at 
the same time that his or her name or number was drawn from the 
other box or wheel, and said work of art was afterwards delivered 
to such person, as his or her private property. This process was re- 
peated by drawing a ticket from the box or wheel of tickets con- 
taining the numbers of said works of art, and a name from the box 
of names or numbers of the subscribers, and the results declared, 
until the tickets were all drawn from said box or wheel which 
contained the tickets with numbers thereon of the works of arts to 
be distributed. That by these means a few of the subscribers to 
said association obtained all the works of art so distributed, and the 
large proportion of said subscribers were thereby attempted to be 
deprived of all their right and interest therein. That such constitu- 
tion and the proceedings so had under the same, were in express 
violation of the statute against raffling and lotteries, and were 
wholly unauthorised by said act of incorporation. That by another 
act of the Legislature of the State of New York, passed at a session of 
the said Legislature, held at Albany, in the State of N. Y., in the year 
1844, by a two-third vote, entitled " An Act to amend the act, to in- 
corporate the Apollo Association for the promotion of the fine arts/' 
passed May 7th, 1840, it was enacted that the name of the Apollo 
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Association, for the promotion of the fine arts in the United States, 
was thereby changed to the American Art Union, and that the dis- 
tribution of the works of art belonging to the said association, pro- 
vided for in the constitution thereof, and the annual election of offi- 
cers, should be held on the Friday preceding the 25th day of Decem- 
ber in each year, instead of the time stated in the fourth section of 
the act thereby amended, and that that act should take effect im- 
mediately. The plaintiff shows to the Court, upon information and 
belief, that the constitution of said association, which was in exist- 
ence at the date of the passage of said act, was the constitution 
abovementioned, and that the mode of distribution provided for and 
practised under said constitution, was by lottery, and conducted in 
the manner hereinbefore set forth in that behalf. That said consti- 
tution was not exhibited to the Legislature, nor was it in any man- 
ner communicated to them, before, or at the time of passing said 
act, that the mode of distribution, as well as an actual distribution 
of works of art belonging to said association which were covertly 
sought to be authorised or sanctioned by said last mentioned act, 
were to be by lottery, or by means of lot or chance among a few of 
the members of the said association, at the expense of the large ma- 
jority of said members. That, as plaintiff is' informed and believes, 
so much of said lastmentioned act as provides that the distribution 
of works of art belonging to said association, provided for in the 
constitution thereof, should be had on the Friday preceding the 25th 
day of December in each year, was inoperative and void for uncer- 
tainty. That if said provision might be operative, by means of its 
reference to, and its adoption of the mode of distribution provided 
in said constitution, then such provision was void, because the con* 
stitution of the State of New York, then in force, in the eleventh 
section of the seventh article thereof, expressly prohibited the Legis- 
lature from authorising any lottery in this State, and the act so passed, 
taken in connection with the constitution of said association, therein 
referred to, was an attempt by the Legislature to authorise a lottery 
of works of art within this State. That by another act of the Legis- 
lature of the State of New York, passed at a session of the Legis- 
lature held at Albany, in the State of New York, in the year 1847, 
entitled, *' An- Act further to amend the act to incorporate the Apollo 
Association for the promotion of the fine arts," passed May 7, 1840, 
it was enacted that the second section of the act entitled " An Act to 
incorporate the Apollo Association for the promotion of the fine arts,'' 
passed May 7, 1840, was thereby amended so as to read as follows : 
" Section 2. The corporation hereby created may acquire, hold, pur- 
chase, mortgage, and sell real and personal estate, but the whole 
income of such real and personal estate shall not exceed 810,000." 
That the third section of the said act was thereby amended so as to 
reaxl as follows : — " Section 3. The business of the said corporation 
shall be conducted by a Committee of Management, to consist of 
twenty-one members, who are not professional artists, who shall be 
chosen at the annual meeting of the association, as follows : — ^At 
the next annual meeting there shall be chosen twenty-one members 
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of such committee, who shall be immediately divided by lot into 
three equal classes, and the first class shall hold one year, the second 
class two years, and the third class three years ; and thereafter seven 
shall be chosen annually, to hold for three years, and until others 
are chosen to fill their places. The committee of management shall 
have power to make, from time to time, such a constitution, by-laws, 
and regulations, as they shall judge proper for the election of offi- 
cers, for prescribing their respective functions and the mode of dis- 
charging the same, for the admission of new members into the said 
association, for the government of the officers and members thereof, 
for regulating the annual rate of contributions towards the funds 
thereof, for appointing the times and places of meeting of said asso- 
ciation, and of the Committee of Management, and for suspending 
and expelling such officers and members as shall neglect or refuse 
to comply with the constitution, by-laws, and regulations." That 
the fourth section of the said act was thereby amended so as to read 
as follows : — " Section 4. The officers of said association shall be a 
president, a corresponding secretary, a recording secretary, and a 
treasurer, who shall be chosen by and from the committee of man- 
agement, annually, and such other officers and sigents as the com- 
mittee of management may see fit to appoint or employ, and in case 
a vacancy in the officers or committee of management shall take 
place between the annual meetings, the same may be filled by the 
committee of management at any regular meeting of said commit- 
tee, and the person or persons so chosen shall continue in office, un- 
til the next annual election, or until others are chosen in their 
places," and that that act should take effect immediately. That the 
said lastmentioned act has never been modified, amended, or repeal- 
ed, by the Legislature, and the same from the time of the passage 
thereof, has always been and still is in full force and effect. That 
after the passing of the said lastmentioned act, and at the next annual 
meeting of the said association, held on the 20th day of December, 
^847, a committee of management, consisting of twenty-one mem- 
bers, who were not professional artists, and whose names are to the 
plaintiff unknown, were duly chosen, and the members of the said 
committee were immediately divided by lot into three equal classes. 
That the said committee so chosen as last aforesaid, did, on the said 
20th day of December, 1847, make a ronsfitiitjon for the purposes 
in the said lastmentioned act. That in and by the constitution so 
made as last aforesaid, it was and is provided and declared among 
other things, to the tenor and effect following, that is to say : — That 
every subscriber of five dollars or more per annum should be a 
member of the said American Art Union, and after the payment 
thereof should be entitled to all the privileges of membership for the 
residue of the calendar year, and that there should be a stated meet- 
ing of the members on the Friday evening next before Christmas, 
at such place as the committee of management should direct, to be 
called the annual meeting of the association, when the distribntion 
of the works of art and the election of the members of the commit- 
tee of management should take place, and that the committee of 
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management then and there elected, should meet on the Monday 
evening next after such annual meeting, and then and there choose 
from their number the officers of the said association for the year 
then nexty and that the real and personal property of the associa- 
tion should be under the care of and subject to the disposal of the 
committee of management, for the time being, and should be held 
by such committee for the benefit of the said association, and that 
tne n^t funds of the said association should be applied first to the 
purchase or production of fine engravings, or other works of Ameri- 
can art annually, which should be distributed equally to all the mem- 
bers for each year, respectively ; and secondly, to the purchase or 
production of works of American art, principally paintings, to be 
distributed publicly at the annual meeting of the said association, 
among the members for the current year by lot — that each mem- 
ber should have one share for every sum of five dollars paid by 
him — and that the purchase, production, and time and mode of 
distribution of the said works of art, should be under the direction, 
regulation and control of the committee of management for the 
time being — and that the real and personal property of the institu- 
tion should be under the care and subject to the disposal of the com- 
mittee of management, for the benefit of the institution, and on any 
dissolution of the institution after paying all its debts, the whole re- 
maining property should be distributed among the persons who 
should be members at the time of such dissolution in proportion to 
the amount theretofore paid by them respectively to the funds of 
the institution. That afterwards, and on the 22d day of December, 
1848, an annual meeting of the said association held at the Taber- 
nacle, in the city of New York, at which said meeting, certain seven 
persons, whose names are to the plaintiff* unknown, all of the said 
city of New York, and neither of them being a professional artist, 
were elected members of the committee of management of the 
said association, for the year then next, in lieu of the seven mem- 
bers of the said committee whose term of office then expired ; and 
the said persons elected as last aforesaid, respectively assented to 
such election, and consented to become members of such committee, 
and they and each of them thence became and were and acted as 
members of the said committee. That a meeting of the committee of 
management of the said institution was held on the 25th day of De- 
cember, 1848, being the Monday after the annual meeting last- 
mentioned, when and where the said lastmentioned committee chose 
from their number the officers of the said association for the year 
then next; but what officers in particular were chosen, or who 
were such officers, is to the plaintiff* unknown. That on the 20th 
day of December, 1850, being the Friday next before Christmas, in 
the year last aforesaid, there was an annual meeting of the said as- 
sociation at Tripler Hall, in the city of New York ; and at such 
meeting, the defendant, the said Abram M. Oozzens, the then presi- 
dent of the said association, announced to the members of the said 
association, that the term of office of seven of the then members of 
their conmiittee of management of the said asoociation, then and 
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there expired, and that the seven members whose term of office ex- 

Eired, as last aforesaid, were named William J. Hoppin, Charles P. 
^aly, Abraham M. Cozzens, John P. Ridner, Marshall O. Roberts, 
Nathaniel Jarvis the yomiger, and Frederick A. Coe, being seven of 
the defendants in this action ; and the said lastnamed seven persons 
were then and there re-elected members of the committee of man- 
agement of the said association, and the said persons so re-elected, 
severally and respectively, consented to become and act as members 
of the conmiittee of management of the said association, and they 
thenceforth became and were, and acted, as members of sach com- 
mittee ; and they, together with the other defendants, Robert Kelly, 
Andrew Warner, Benjamin H. Jarvis, John H. Austin, William H. 
Appleton, Evart A. Duyckink, Erastus C. Benedict, Henry J. Ray- 
mond, William B. Deen, George W. Austen, George Curtis, William 
A. Butler, Charles H. Russell, and Greorge Treadwell, became €uid 
were the conmiittee of management of and for the said association. 
That the said lastnamed committee of management, on the 28d day 
of Dec, 1850, being the Monday next after the said lastnamed annual 
meeting, held a meeting for the purpose of electing from among their 
number the officers of the said association for the then next year, 
and that at such meeting the said defendant, Abraham M. Cozzens, 
was chosen president, the said George W. Austin was chosen trea- 
surer, and the said defendants, Erastus G. Benedict, William J. 
Hoppins, Frederick A. Coe, Andrew Warner, and Benjamin H. 
Jarvis, the executive conmiittee of the said association. That after 
the said annual meeting last named, it became and was the duty* of 
the said lastnamed committee of management, among other things, 
to apply the net funds of the said association, first, to the purchase 
or production of fine engravings or other works of American art, 
and, secondly, to the purchase or production of works of American 
art, principsdly paintings, and to cause an annual meeting of the 
said association to be held on the 19th day of December, 1851, being 
the Friday next before the Christmas of that year ; that on the said 
19th day of December, 1851, the term of office of seven of the in- 
dividual defendants above named as members of the said com- 
mittee of management, ceased, and they thencefordi ceased to be 
members of the said committee of management, but which seven of 
the members of the said committee is unknown to the plaintifi[^ save 
that is other seven than the seven elected on the 21st day of De- 
cember, 1849; that on the 23d day of December, 1851, being the 
Monday next after the Friday next before Christmas of that 'year, 
the term of office of the said officers of the said association, elected 
on the said 20th day of December, 1850, expired. That the said 
Robert Kelly, Abraham M. Cozzens, Andrew Warner, Marshall O. 
Roberts, Benjamin H. Austin, Frederick A. Coe, John H. Austin, 
Charles P. Daly, William H. Appleton, William J. Hoppin, Evart A. 
Duyckink, Erastus C, Benedict, Henry J. Raymond, William B. Deen, 
George W. Austin, George Curtis, William A. Butler, Charles H. 
RuflseU, Greo^;e Treadwell, John P. Ridner, and Nathaniel Jarvis, 
the younger, while they were the committee of management of the 
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said association, in disregard of their duty in that behalf, did not and 
would not cause an annual meeting of the said association to be held 
on the Friday next before the Christinas of the year 1851, and no 
annual meeting of the said association for the year 1851 has ever 
been held or attempted to be held, and the beforementioned mem- 
bers of the said committee of management, whose term of office 
expired on the said Friday next before Christmas, 1851, and the said 
officers of the said association, whose term of office expired on the 
Monday next after the Friday next before Christmas of the year 
1851, have not, nor have either of them, been re-elected, nor have 
another or others been elected to Ifill the places of the said members 
of the said committee, and the said officers, or any or either of them^ 
and that ever since the said Friday next before Christmas of the 
year 1851, in violation of ike charter and constitution of the said 
American Art Union, the committee of management of the said as- 
sociation has consisted, and still consists, of fourteen legal members 
and no more ; and since the Monday next after the Friday next be- 
fore Christmas, 1851, there have not been any officers, and are not 
now any officers of the said association legally qualified to act in 
the affairs and concerns of the said association. That since the said 
Friday next before Christmas of 1851, the said seven members of 
the committee whose term of office expired on that day, notwith- 
standing their terms of office expired at the time and as aforesaid, 
have continued and still continue to act as members of the commit- 
tee of management of the said association, in like manner as though 
their term of office had not expired. That since the Monday next 
after the Friday next before Christmas, 1851, notwithstanding their 
terms of office expired at the time and as aforesaid, the said Abra- 
ham M. Cozzens nas continued, and still continues, to act as the 
president of the said association, and the said Geoi^e W« Austin has 
continued, and still continues, to act as the treasurer of the said asso- 
ciation. That on, or soon after the 20th day of December, 1850, the 
defendants, the said Robert Kelly, Abraham M. Cozzens, Andrew 
Warner, Marshall O. Roberts, Benjamin H. Jarvis, Frederick A. 
Coe, John H. Austen, Charles P. Daly, William H. Appleton, Wil- 
liam J. Hoppin, Evert A. Duyckink, Erastus C. Benedict, Henry J. 
Raymond, William B. Deen, George W. Austen, George Curtis, Wil- 
liam A. Butler, Charles H. Russell, George Tredwell, John P. Ridner, 
and Nathaniel Jarvis the younger, by virtue and under color of their 
office, as the committee of management of the said association, pos- 
sessed themselves of real and personal property of the said Ameri- 
can Art Union, to the amount of several thousand dollars, but what 
amount in particular the plaintiff is unable to state. That since the 
said 20th day of December, 1850, and until the 20th day of Decem- 
ber, 1851, the said lastnamed defendants, as such conunittee of 
management, collected and received from the members and the sub- 
scribers to the said association, to be applied to the purposes of the 
said association, the sum of more than $50,000, and that since the 
said 2dd day of December, 1851, the said last named defendants have 
continued to collect and receive subscriptions for and on account of 
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the association, to an amount of several hundred doUars. That the 
said last named defendants have now in their possession, or under 
their management and control, various sums of money, and real and 
personal property belonging to the association, to the amount of se- 
veral thousands of dollars. That between the 20th day of December, 
1850, and the 20th day of December, 1851, the said defendants last 
named, in disregard of their duties as the committee of manage- 
ment of the said American Art Union, expended, and caused to be 
expended, various large sums of money, for purposes not warranted 
by either the charter, constitution or by-laws of the said association, 
and for purposes contrary to the constitution and laws of this State, 
and that the defendants still continue, and threaten to continue to 
expend the monies of the said association in such illegal manner. 
That the said lastnamed defendants . have unlawfully, in the 
name of the said association, incurred divers debts, which have be- 
come, and are, charges and incumbrances upon and against the pro- 
perty of, or claims against the said association, and which said debts 
the said last named defendants allege themselves unable to pay, un- 
less supplied by subscribers and members with additional funds for 
that purpose, and have called upon and requested the members and 
subscribers to the said association to pay to them, the said last- 
named defendants, the sum of five dollars in addition to the amount 
already subscribed and paid by the said members or subscribers, to 
the last named defendants ; and that the said last named defendants 
allege such additional payment to be necessary to enable them to 
discharge the debts due and owing by the said association, and to 
enable the said defendantsf to fulfil the promises by them made to the 
members and subscribers to the said association. The plaintiff fur- 
ther shows that yearly, and in the month of December, in the year 
1843, to, and including, the month of December, in the year 1850, 
the committee of management of said association, without any valid 
or lawful power or authority so to do, contained in the charter of 
said association, and in violation of the constitution of this State, 
and of the statutes thereof, against raffling and lotteries, have put 
up, to be disposed by lot or chance, among the members of said 
association, a large number of paintings and works of art, the pro- 
perty of said association, and procured with the funds belonging to 
the said corporation, and that such lotteries have severally been 
publicly conducted under the direction of the committee of man- 
agement, and the drawings thereof, respectively, have been made in 
the manner substantially as hereinbefore stated in that behalf. That 
the subscribers whose names or numbers happened to be drawn 
out of one box or wheel, at tha same time that a ticket was drawn 
out of the other box or wheel, with the number of a picture or work 
of art written upon it, were declared to have drawn the picture or 
work so numbered, as prizes, and the same were delivered by said 
committee of management, or under their direction, to the persons 
so favored by fortune, as such prizes, to be held and enjoyed as their 
separate and individual property. That the members of said asso- 
ciation, whose names or numbers happened not to be dri^wn out of 
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the wheel or box which contained the names or numbers of mem- 
bers at the same time that tickets were drawn out of the wheel or 
box containing the tickets, with numbers of works of art marked 
upon them, were declared to have drawn or taken nothing upon said 
distribution, and to have thereby forfeited all right to and in- 
terest in the property of said association put up at the drawings of 
said lotteries respectively. That the committee of m&.nagement of 
said association, composed of the said last named defendants, have 
publicly announced that it is their intention, and the plaintiff, on his 
information and belief, alleges that it is the intention, of the last 
named defendants, unless restrained by the order of this honorable 
Court, to cause the personal property of the said association, now in 
the possession, or under the management and control of the said de- 
fendants, or the principal part thereof, to be distributed by lot or 
chance, and by means of a lottery or game of chance, and in the 
manner substantially as above described, among the members or 
subscribers of the said association, on the 30th day of March, 1852 ; 
that notice of said intention is posted at the rooms of said associa- 
tion, and a copy thereof is hereto annexed, forming a part hereof. 
That if the said defendants carry into effect such their intention, the 
whole of the said personal property of the said association, or the 
greater part thereof, amounting in value to several thousand dollars, 
will be and become forfeited, and will be wholly and irretrievably 
lost to the great majority of the members and subscriber^ of the said 
association, who are equally entitled thereto ; that the members or 
subscribers, or by whatever name the persons who have contributed 
to the funds of the association, and who are now entitled to partici- 
pate therein, may be called, exceed in number ten thousand, and 
that it would be impossible to make them all parties to this action. 
That some time in the year 1840, one Richard M. Hoe became a 
member of and subscriber to the said American Art Union, by its 
then name of the Apollo Association ; that he subscribed thereto 
for the purpose of promoting the fine arts in the United States, and 
that he has continued to be such member and subscriber yearly, and 
every year, for the purpose last mentioned, thenceforth and during the 
year 1851, and has, during all the time last aforesaid, duly and regu- 
larly in all things conformed to the charter, constitution, by-laws, 
and regulations of the said association, and has duly and regularly 
each year, during the period last aforesaid, paid the sum of 85 into 
the funds of said association, for the sole purpose aforesaid, and in 
the full belief of the integrity of the said several committees of 
management of the said association, and that they would faithfully 
and in a lawful manner execute the trusts and duties belonging to 
their offices as members of such committee, aifd would not waste or 
misapply the funds of the said association, or violate the constitu- 
tion and laws of this State. That said Richard M. Hoe did, on the 
28th day of May, 1851, pay and subscribe to the funds of the said 
association, the sum of 85. That the said lastnamed committee 
of management, and the members thereof, did not faithfully and in a 
lawful manner execute the trusts and duties belonging to their of- 
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fices, as members of such committee, and have wasted and misap- 
plied the funds of the said association, and so acted that the charter 
of the said association, or their personal representatives or assigns, 
are entitled, after payment of all debts of the said association, to a 
distribution of the property, real and personal, of the said associa- 
tion, according to the amount paid in by each member into the funds 
of the said association. The plaintiff further shows that all the 
matters above alleged are averred upon the information and belief 
of the plaintiff. That by an instrument in writing, under the hand 
and seal of the said Richard M. Hoe, dated the twentieth day of 
February, 1852, the said Richard M. Hoe assigned to the plaintiff all 
his right, title and interest, of, in, to, or against, the property and 
effects of the said association, or the said defendants, in respect of 
the payments by the said Richard M. Hoe, made to the funds of the 
said association. That the plaintiff is now the rightful holder and 
owner of the interests of the said Richard M. Hoe, which he had 
on the twentieth day of February, 1852, and is entitled to all the 
rights and privileges in respect of the payments made to the funds 
of the said association by the said Richard M. Hoe, in as full and 
beneficial a manner as the said Richard M. Hoe would or might 
have possessed the same, if the said assignment had not been made 
by him. The plaintiff further shows that under the provisions of the 
amended charter of said association the subscribers thereto have no 
power to take the property and effects of the said association out of 
the bands of the said Committee of Management. That if a meet- 
ing of said subscribers and shareholders could be convened for that 
purpose, they have no power or authority to elect more than seven 
members of said committee, and fourteen members of the Committee 
of Management who have committed, and who have threatened to 
conmiit, the waste and misapplication of the funds and property of 
said corporation, will remain in office under said charter, and will 
continue to be a majority of said committee ; that said Committee of 
Management having direction of the affairs of said corporation, will 
not institute, nor suffer to be instituted, in the name of the said cor- 
poration, against themselves or any of them, any action to compel 
the said committee, or any members thereof, to account for, and 
make satisfaction to the members of said association, for the funds 
and property thereof wrongfully, and unauthorisedly, and knowingly, 
and wiludly wasted or misappropriated, nor for the abuses of the rights 
and privileges of the shareholders therein; nor to prevent the said com- 
mittee from making the distribution, by means of a lottery, of the large 
part of the property of said corporation, which they threaten to make 
on the said thirtieth day of March, 1852 ; that the persons who consti- 
tuted the Conunittee of Management, and who are defendants herein, 
have the control of said corporation ; and that no action to correct 
or to prevent the waste or misapplication of the corporate property 
or funds can be brought in the name of said corporation ; and that 
the wrongs done, and threatened to be done, can be redressed only 
by an action by the shareholders in, or members of, said corporation. 
The plaintiff further shows that he is greatly apprehensive that the 
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said Committee of Management of said association will make such 
illegal and unauthorised distribution of the paintings and works of 
art belonging to said association, by lot, or by means of a lottery, on 
the said thirteenth day of March, 1852, or at some time during the 
pendancy of the action, unless they shall be restrained from so doing 
by the preliminary injunction order of this court. The plaintiff, 
therefore, prays judgment that an account may be taken of all 
monies received by John P. Ridner, William J. Hoppin, Abraham M. 
Oozzens, Marshall O. Roberts, Frederick A. Coe, Charles P. Daly, 
Nathaniel Jarvis, Jr., Robert Kelly, Andrew Warner, Beiyamin H. 
Jarvis, John H. Austen, William H. Appleton, Evert A. Duyckink, 
George Tredwell, George W. Austen, William A. Butler, Henry J. 
Raymond, Erastus C. Benedict, William B. Deen, George Curtis, 
Charles H. Russell, or any of them, or by any agent or agents ap- 
pointed by them, or appointed by or acting for said association during 
the time the parties above named have constituted or acted as the 
Committee of Management thereof, for the use of the said corpora- 
tion or association or which, but for their wilful default might have 
been received, and of all expenditures or appropriations made thereof, 
or any part thereof. That an account of the losses and expenses 
sustained or incurred by the fund or property of said corporation by, 
through, or in consequence of any improper or unauthorised and 
illegal dealings or transactions of the said defendants or any of them 
in tiie name of said association, or otherwise, with the moneys, lands 
and property of the said corporation may also be taken, and that the 
said defendants, or ^uch of them, as may be justly liable to make 
good the same, may be respectively adjudged to pay the amount 
thereof. That an account may be taken of all the property and 
effects of the said corporation, and that a sufficient part of said pro- 
perty may be applied in liquidating the debts and existing liabilities 
of said corporation, and the residue secured for its benefit, so as to 
protect the just rights and interests of the shareholders therein. 
That for this purpose, a receiver may be appointed to take possession 
of, recover and get in the lands, property and effects of the said 
American Art Union ; and that the defendants above named, and 
each of them, may be ordered by the Court to deliver up to such 
receiver the property and effects of said corporation, and all books 
of account, deeds, documents, muniments, and vouchers belonging to 
said corporation. And that the said defendants may be restrained 
by injunction order from disposing of or putting up in any way or 
manner to be disposed of, by any lot or chance, any pictures, works 
of art, or other property belong to the said American Art Union or 
under their control, and from making distribution on the thirtieth 
of March, 1853, as announced or published, until the further rule of 
the Court. That it may be further adjudged that the object and 
purposes for which the said corporation was established, have failed 
through the neglect and misconduct of the defendants, and that after 
the payment of the debts and liabilities properly incurred by the 
defendants on behalf of the said corporation, the property of said 
corporation may be disposed of under the direction of the Court, and 
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its proceeds divided and distributed between the shareholders of said 
corporation, according to their respective rights and interests therein. 
And that the defendants may pay the costs of this action ; or that 
the plaintiff may have such otner or such further relief as the case 
may entitle him to, or as to the Court shall seem proper. 

A temporary injunction had been granted by Mr. Justice Oakley, 
restraining the managers and officers of the Art Union from disposing 
of the works of art and other property of the institution. 

Motion was now made to make the temporary iiyunction per- 
manent. 

E. Sandford, for plaintiff'. 

C. O'Connor, for defendants. 

DuER, J. — I am satisfied, for reasons that I shall proceed to state, 
that the plaintiff*, upon the face of his complaint, has no title to the 
relief which he seeks, and consequently that the temporary injunc- 
tion which has been granted must be dissolved and the motion for 
a permanent injunction be denied. 

It is true that the learned counsel for the defendants, in the full 
confidence that the proceedings of the Art-Union have been in strict 
conformity to the constitution and laws of the State, and as such 
would be sustained by the judgment of the Court, has expressed his 
willingness to waive all objections as to the right of the plaintiff* to 
maintain the suit — but in my opinion the objections oannot be so 
waived as to deprive the Court of the power, or release it from the 
duty of considering them. There are numerous cases in which the 
eyes of a judge are not to be closed because the parties are willing 
that he should not see. Although in this case there can be no susni- 
cion of a collusion between the parties, yet if the plaintiff* must be 
considered as a stranger, having no interest which the law can 
recognise and protect, there is in reality no controversy which the 
Court is bound to determine, and still less can the plaintiff* have any 
right to the decree which he asks, if he seeks to be relieved from the 
consequences of an agreement which he not only admits, but avers 
to be unlawful, and, by his own showing, has himself shared in that 
violation of the law which in his complaint he has charged upon 
the defendants. A plaintiffT is never entitled tu an injunction unless 
it is apparent that he has some interest that may be injuriously aff*ected 
by the act which he seeks to restrain, and when his claim arises from 
an illegal contract to which he was a voluntary party, the maxim, 
" in pari delicto portior eat conditio defendentisy^ is tne stem reply that 
dismisses his complaint. 

The plaintiff* claims as the assignee of the share and interest of 
an annual subscriber to the Art Union, and the object of bis com- 
plaint is to restrain the distribution by lot of the paintings and other 
works of art which that corporation and its managers have purchased, 
with the funds of the subscribers, during the past year, in order that 
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this property may be disposed of under the direction of this Court 
and the proceeds be distributed among the shareholders according to 
their respective rights and interest. The grounds upon which this 
relief is sought evidently are that the subscribers and shareholders 
in the Art Union, in proportion to the sums which they have contri- 
buted, are the true owners of the works of art, to the purchase oC 
which these funds have been applied, and as such owners may justlj 
interfere to prevent the distribution of their property, in a mode, 
which it is alleged, that the constitution and laws of the State ex- 
pressly and strictly prohibit. 

I deem it needless to enquire whether the shares of the annual 
subscribers to the Art Union are in their nature transferable, but for 
the purposes of this opinion shall assume that the plaintiff, as an 
assignee, is clothed with all the rights and privileges of an original 
subscriber ; but it is not pretended that he stands in any better situa- 
tion than such a subscriber, so as to be entitled to a relief that must 
have been denied to the person from whom he purchased. The sim- 
plest mode, therefore, of considering the case is to treat him as a 
subscriber. 

The first question, then, is whether the annual subscribers to the 
Art Union have any right of property, any interest, legal or equitable, 
in the paintings or other works of art to the purchase of which a 
portion of the funds of the society is annually devoted, and it is ma- 
nifest, upon a very slight consideration, that this question can only be 
solved by a resort to the charter of the society ; or, if the charter is silent, 
to its constitution and by-laws. It is by no means universally true, 
as was quietly assumed upon the argument, that at common law 
individual corporators have any personal interest in the property of 
the corporation of which they are members ; whether they have so 
or not depends entirely upon the nature of the corporation. As a 
general rule, the whole title, legal and equitable, is vested in the 
corporation itself, nor have the individual members any other or 
greater interest than that which expressly or impliedly is given to 
them by the provisions of its charter, or of the constitution and by- 
laws, which, in the proper exercise of its corporate powers, it may 
have adopted. This is true even where the corporators are such by 
a permanent title, and it is emphatically so, when it is only by force 
of an annual subscription that they are corporators at all, and their 
rights as such expire with the year to which the subscription relates. 

The annual subscribers to the Art Union have presumptively no 
more right to the corporate property than the annual subscribers to a 
religious or charitable society — a Bible or Tract society — a dispen- 
sary or hospital. The sums which they subscribe are mere donations 
to be applied to the purposes for which the society is organised, 
unless their character as such is essentially altered by the provisions 
of the charter, or of the constitution, or by special agreement. To 
such personal benefits as may thus be held out to them as an in- 
ducement to subscribe, and in return for their subscriptions, they are 
doubtless entitled, but they have no proprietary right or interest in 
the corporate property merely upon the ground that it was acquired 
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with the funds which they have contributed. If they claim as owners, 
the charter or constitution must show that they are so. The act in- 
corporating the Art Union is expressed in very general terms — ^they 
authorise the association as a corporation to hold real and personal 
estate, and they limit the amount of its income, but they give no 
interest expressly or impliedly, either in the capital or income, to the 
members of the association. 

They empower the society, by its constitution and by-laws, to regu- 
late {inter alia) the admission of members and the annual rate of 
contribution to its funds, but they neither define the rights of the 
members to be admitted, nor state the uses to which the funds to be 
contributed shall be applied. For these details we must look to the con- 
stitution. The constitution, confining ourselves to those provisions 
which alone have a bearing upon the case, declares that " every sub- 
scriber of five dollars or more per annum shall be a member of the as- 
sociation ;" (A. 1), " that the funds raised by annual subscriptions shall 
be appropriated after defraying the necessary expenses of the associa- 
tion to the purchase of works of art by American artists ; " and that at 
each annual meeting of the association the works of art, purchased 
during the year, shall become by lot publicly determined the property 
of individual members, each member being entitled to one chance 
or share in such distribution for each five dollars by him subscribed 
and paid (Art. 8, 9). Certainly there is no recognition here, express 
or implied, of any proprietary right or interest of the members in the 
works of art purchased during the year, nor can I perceive any rea- 
son for doubting that they remain the exclusive property of the 
association, as a corporate body, until this title is divested by their 
allotment to individual members in the annual distribution. The 
contract between the association and the subscribers, as declared by 
the constitution, is that each of them, in return for each sum of five 
dollars which he shall have paid, shall acquire a single chance of 
becoming ultimately the sole owner of some one of the works of art 
which are to be distributed. It is this chance alone that the asso- 
ciation stipulates to give and each subscriber to receive. It is this 
alone that he purchases, and to this only under the charter and con- 
stitution can he be entitled. If the distribution by lot for which the 
constitution provides is not a lottery within the intent and mischief 
of the Revised Statutes (for that it is so within their terms, it is 
impossible to deny), then the agreement between the association and 
the subscribers is lawful and valid ; it furnishes to them no ground 
of complaint, and no court of justice, if no fraud is alleged, can 
justly interpose to restrain its execution. On the other hand, if the 
annual distribution is a lotter)', in the full and obnoxious sense of 
the term, then the agreement is indeed illegal and void, but this ille- 
gality, although it may enable the subscribers to reclaim the monies 
they have paid, certainly does not render them the owners, as tenants 
in common, of the works of art that the association may have pur- 
chased, nor authorise a Court of justice to seize and confiscate the 
property for their benefit. On the contrary, it is an illegality which 
lor such a purpose they are not permitted to aver. If the distribution 
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is a lottery, every subscriber, by the very act of .subscription, violates 
the prohibition and incurs the penalties of the statute. If not the 
setter up of a lottery, he is the purchaser of a ticket, and as a *'/?«/- 
ticeps criminiSj^^ has no right to be heard (Rev. Stat. p. GG5, § 23). 
When a contract is illegal neither party, as a general rule, can invoke 
the aid of a court of justice, whether to enforce the contract or to 
release them from the consequences of its entire or partial execution. 
It is true that the purchasers of a chance in an illegal lottery, by a 
special provision in the statute (1 R. S. p. 665, § 25), creating an 
exception from the general rule, may recover back the sum that he 
has paid, but it is a novel, a groundless and an extravagant supposi- 
tion that such purchasers can follow the property in which the 
monies which they have paid may be invested, and require it to be 
sold under the direction of a court of justice for their common bene- 
fit. It is possible that the shareholclers in the Art Union may be 
entitled to the remedy which the statute gives, but if so, to that 
remedy they are confined. In a suit like the present, they have not 
a " locus standi in judicio.'' The necessary conclusions are that if 
the Art Union distribution is not a lottery within the meaning of the 
statute, it cannot be enjoined ; if it is, it cannot be enjoined upon the 
application of all or any of the shareholders. 

Nor is it upon these grounds alone that I place my decision. Let 
it be admitted that the subscribers to the Art-Union have at least an 
equitable interest in the works of art that the association may pur- 
chase, not only this equitable interest, if the allegations in the com- 
plaint are true, but the legal title of the association itself, before 
this complaint was filed, had ceased to exist. The entire property, 
if the annual distribution is a noxious lottery, before the complaint 
was filed, was, in my judgment, vested in the State. It was so vest- 
ed by force of the forfeiture which the statute declares, of ** all pro- 
perty that shall be offered for sale or distribution contrary to its pro- 
visions " — a forfeiture which, by the express words of the law, may 
attach as well before as after the determination of the chance upon 
which the distribution depends (Rev. Stat., p. 6G6, § 31). 

It has, indeed, been insisted by the counsel for the plaintiff, that 
the forfeiture which the statute creates, whatever may be its effect 
by relation, does not attach, so as to divest the title of the owner, 
until by a proper judgment in a suit instituted for that purpose, the 
rights of the State have been established ; but although it is undoubt- 
edly true that a forfeiture at common law does not operate to change 
the property until some legal step has been taken by the govern- 
ment for the assertion of its rights, there is a material distinction 
between a common law and a statutory forfeiture to which the 
learned counsel failed to advert. " When a forfeiture is given by 
statute (they are the words of Chief Justice Marshall, that 1 quote), 
the rules of the common law are dispensed with, and the thing for- 
feited may either vest immediately or upon the performance of some 
future act, according to the will of the Legislature. This depends 
entirely upon the construction of the statute" {United States y, Grundy 
3 Cranch, 33). 
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It was not the habit of Chief Justice Marshall to support the posi- 
tions which he advanced by a reference to authorities, but there are 
many decisions in England and in the United States, which estab- 
lish, that where by the words of a statute a forfeiture is attached to 
the commission of an offence, its immediate operation is to divest 
wholly the title of the owner, so as to deprive him of the right of 
maintaining any action or defence, to which, as owner, he would 
otherwise be entitled. To a few of these decisions, I shall briefly 
refer. 

In the case of Wilkins v. Despard (5 Term., R. 112) the action was 
brought by the owner of a vessel and cargo against the Governor 
of an English colony, for seizing and converting the property to his 
own use. The defence was, that the property before its seizure, by 
a breach of the navigation act, had become forfeited to the govern- 
ment, but it was not alleged that it had been condemned, nor de- 
nied that it had been converted by the defendant to his own use. 

To the plea, setting up this defence, there was a general demurrer, 
which the Court of King's Bench overruled, upon the ground, that by 
the forfeiture, which the demurrer admitted, the title of the plaintiff 
^ was divested, and consequently that it was immaterial whether the 
conduct of the defendant in not proceeding to a condemnation was 
justifiable or not. As the plaintiff was not the owner at the time of 
the seizure, he had sustained no loss that he could be entitled to re- 
cover. In giving his judgment in this case. Lord Kenyon referred 
to a former decision of the King's Bench, in the time of Lord Holt, 
as a conclusive authority. The case so referred to, is Robert v. With- 
erhead (Salkeld, 223, S. C. 12, Mod. 92). This was an action of de- 
tinue for the recovery of goods alleged to be forfeited by a breach 
of the revenue laws ; and the question was, whether the action 
would lie. It was admitted that this action, like that of trover, sup- 
poses an antecedent right of property, and it was held, that it would 
lie, upon the ground that the act inducing the forfeiture made an 
immediate alteration of the property. The very words of one of 
the judges are, that " the property was divested out of the owner by 
the act of importation," 

I pass now to the cases in our own Courts. The earliest, perhaps, 
is that of The Mars (1 Gallison, 192), in which Judge Story, in a very 
elaborate opinion, maintained an opposite doctrine to that which I 
have stated, and in effect determined that the construction even of 
a statutory forfeiture is governed by the rules of the common law. 
The views, however,ofthis learned judge (from which I would other- 
wise have been reluctant to dissent), were subsequently overruled, 
and his judgment reversed by the tribunal of paramount authority, of 
which he was a member. I refer to the decision of the Supreme 
Court of the United States in the case of the United States v. 1960 
Bags of Coffee (8 Cranch, 398). 

The goods were libelled as forfeited to the government by their 
importation into the United States, contrary to the provisions of the 
non-intercourse act of 1809, but they had been entered and paid 
duties at the custom house, and were in the actual possession of a 
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purchaser in good faith at the time of the seizure. It was admitted 
that this purchaser, who was the claimant, was entitled to the resto- 
ration of the goods, unless by the acts creating the forfeiture, the 
title of the original owner was immediately and wholly divested. 
If a seizure was necessary to vest the property in the United States, 
the intermediate purchaser was protected. The Court held " that 
the question rested entirely, not upon the rules of the common law, 
but upon the words of the act of Congress, which expressly declared 
that the forfeiture should take place upon the commission of the of- 
fence ; that it belonged to the Legislature alone to determine upon 
what event the title of the owner should be divested, whether upon 
the commission of the offence, the seizure, or the condemnation, and 
in the case before them the majority of the judges were of opinion 
that the commission of the offence marked the period of time when 
the statutory transfer of the right took place." The goods were ac- 
cordingly condemned. Mr. Justice Story admitted that by this de- 
cision, his own in the case of the Mars was overruled, and his judg- 
ment in that case, which was also before the Court upon an appeal, 
was subsequently reversed without argument. 

It may possibly be thought, that, as in the cases I have cited, there 
was an actual seizure of the forfeited property, the judgment of the 
Court may have proceeded upon the ground that the seizure operat- 
ed to divest the title of the owner by relation from the time of the 
commission of the offence. It might be sufficient to reply that this 
construction is plainly excluded by the language of the judges, who, 
in none of these cases, make any allusion to the common law doc- 
trine of relation ; but it so happens that there are other cases, and 
those in the Supreme Court of our own State, the direct authority of 
which cannot be evaded upon the hypothesis I have stated, or upon 
any other. 

Fontaine v.Phcenix Insurance Co. (11 John., R. 293), was an action 
upon a policy of insurance. The insurance was upon a vessel at and 
from New York to St. Bartholomew, and back to the United States, 
with liberty on her outward voyage to touch and trade at Marti- 
nique. The vessel upon her outward voyage stopped at Martinique, 
discharged her cargo and took on board part of another cargo, but 
before her loading was accomplished, was cast on shore in a hurri- 
cane and totally lost. A verdict had been rendered for the plaintiff, 
and the case was before the Court upon a motion for a new trial. 
The Court held that the question, whether the goods taken on board 
at Martinique were intended for the U. States, ought to have been 
distinctly submitted to the jury, since if such was their destina- 
tion, it was certain that the plaintiff could not be entitled to recover. 
That the act of taking goods on board with that intent was a vio- 
lation of the provisions of the non-intercourse act, and worked by 
force of those provisions an immediate forfeiture of the vessel, and 
it therefore followed, if that intent was proved, that the plaintiff had 
no insurable interest when the loss happened; he had then ceased to 
be the owner of the vessel, and was no longer the party assured. 
Upon this ground a new trial was granted, and in the subsequent 
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case of Kennedy v. Strong (14 John., 129), Chief Justice Thompson, 
referring to this decision, and to the language of Chief Justice Mar- 
shall in the United States v. Grundy, said that the law was settled 
" that a statutory forfeiture takes place on the commission of the 
act prohibited, and that by the forfeiture the property is immediately 
divested out of the owner, before any seizure or suit." 

It cannot be said that there is any difference between the words of 
the non-intercourse act and those of our statute in relation to lot- 
teries that can lead to and justify a different construction ; those of 
the act of Congress are, ** that whenever any articles, the importa- 
tion of which is prohibited by this act, shall be imported into the 
United States after the 20th day of May next, all such articles shall 
be forfeited to the United States.'^ 

Those of the statute, '* all property so offered for sale, distribu- 
tion or disposition against the provisions of law, shall be forfeited to 
the people of this State." The forfeiture, in the first case, attaches 
upon the importation; in the second, upon the offer ; and if in the first 
it works an immediate change and transfer of the title, such must 
be its necessary effect in the second. 

If the intended distribution, which I am asked to enjoin, is, in any 
criminal sense, a lottery, it is the property of the people of the State 
that this Court is required to take into its possession, and dispo.se of 
for the benefit of the shareholders in the Art Union. It is not pro- 
bable that we shall soon venture upon such an exercise of our ju- 
risdiction. 

In the observations that I have made, I have been careful to ab- 
stain from expressing or intimating any opinion upon the main ques- 
tion, lottery or no lottery, which was so ably and zealously debated 
by the counsel of the parties. I will not say that upon this question 
the arguments which I have heard, and my own reflections, have not 
led me to form a definite opinion, but whatever my opinion may be, 
I am satisfied that at this time and from this place it ought not to 
be declared. I must not attempt as a Judge to determine a ques- 
tion which I have shown that the plaintiff, as a suitor, is precluded 
from raising. As the question is not properly before me, any opinion 
delivered by me now would be voluntary and extra-judicial. 

Although I am convinced that this action cannot be maintained, 
I have no power at this time to dismiss the complaint. I can do no 
more than refuse to continue the injunction that has been granted. 
It is therefore dissolved. 
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General Term. — Albany, September Term, 1851. 
Before WATSON, PARKER and WRIGHT, Judges. 
MORSS V. MORSS. 
R£F£RE£ INCOMPETENCY OF WITNESS NEW TRIAL. 

Where a oaose was referred to three refereea and one of them was examined as a witness, 
under objection, Held, that the referees erred in allowing one of their board to be exammed, 
and the report of the referees set aside and a new trial granted. 

This was on a motion to set aside a report of referees, on the ground 
that on the trial, one of the referees was sworn and examined as a 
witness by one of the parties, the other party objecting. 

Parker, J. — On the trial of this cause before the referees appoint- 
ed by this Court, the plaintiff's counsel called as a witness, Mr. F. 
A. Fenn, one of the referees. He was objected to on the part of the 
defendant, on the ground that being a referee, he was incompetent 
as a witness. The objection was overruled, and the witness sworn 
and examined. 

Inasmuch as no adjudged case can be found determining the ques- 
tion, it is important that we examine and decide whether, on a re- 
ference before three referees, one of them is a competent witness. 

Referees act in the place, both of Judge and Jury. They are to 
decide all questions, as well of law as of fact that arise on the trial. 
All the referees must meet together and hear all the proofs and alle- 
gations of the parties ; but a report by any two of them is valid 
(2 R. S., 481, 3d ed). The statute also provides in the same section, 
that " Any one of the referees may administer the necessary oath to 
the witnesses produced before them for examination." Though the 
oath is in form administered by one of the referees, it is, in truth, the 
act of all, and it can only be done by the authority and in the pres- 
ence of all of them. In this respect one acts as clerk of the board, 
just as the clerk of a Court of record administers an oath at the cir- 
cuit, by the authority and in the presence of the Court. The former 
is the act of the board of referees, and the latter of the Court. The 
former would be invalid in the absence of the other referees, as the 
latter would be in the absence of the Judge. 

It is singular that so little is to be found in the books on the sub- 
ject of the admissibility as a witness, of a judge or a juror, engaged 
in the trial of a cause. I have known one of a legal tribunal neces- 
sarily consisting of three persons, sworn as a witness by consent of 
parties ; and I have several times seen a juror examined as a wit- 
ness ; but I have never known either to be done under objection. 
The competency of a judge rests upon different grounds from that of 
a juror. 

A juror is to decide only questions of fact, and is examined before 
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the cause is submitted to him. The objection to his competency rests 
on public policy. In all cases he has to pass upon his own credi- 
bility ; and this difficulty would be greatly increased in case of his 
impeachment. He may refuse to answer, in which case his commit- 
ment would delay the trial. The party against whom he is called 
is subjected to a great disadvantage, for the juror may be expected 
to maintain unyieldingly in the jury box, the opinions he has ex- 
pressed on the witness' stand. It may plausibly be objected, there- 
fore, that respect for the feelings of the juror, and regard for jus- 
tice to the parties should exclude the juror as a witness, and require 
the objection to be made on the calling of the jury, that the party 
need not suffer for the want of his testimony. It has, however, been 
supposed that a juror may be sworn as a witness (1 Stark. Ev,, 449; 
Greenl. Ev. § 364, note). And so it was intimated at JVwi Prius in 
Rex V. Roper, (7 C. & P., 648 ; and in Manly v. Shaw (Cur. & Marsh. 
361). A recent English writer on the principles of evidence (Best 
on Ev., § 169), expresses the opinion that it is now fully settled that 
a juryman may be a witness for either of the parties to a cause which 
he is trying, and cites additional authorities in favor of the proposi- 
tion. 

But the objection to the competency of a judge as a witness rests 
on an entirely different ground. It goes to the power of the Court — 
the power to administer the oath, to decide on a question of com- 
petency, or the admissibility of parts of the evidence, to commit for 
refusing to answer, and to exercise over the witness all the other 
powers of the Court, which may be called into requisition for the 
protection of the rights of the party. 

The only adjudged case I have found on this subject, is that of 
Ross v. Buhler (2 Martin, Lou. R., N. S., 312). There the defend- 
ants having need of the testimony of the district judge, prayed him 
to give it, but it was excluded, and the defendant excepted. On ap- 
peal, the Court sustained the decision of the district judge. 

This decision was in accordance with the civil law (Lislet & 
Carleton, 200), where in Partid. 3 tit. 16, 1. 19, it is laid down, " And 
we moreover say that a judge cannot be a witness in a suit which he 
has already decided, or which he has to decide ; but he may give evi- 
dence as to what passed before him as a judge when thereto re- 
quired by the king, or the supreme judges, who have cognisance of 
the appeal." 

Such was also the law of Scotland. In Stairs' Inst, Book 4, tit. 2, 
sec. 33, it is said : " The knowledge which the judge himself may 
have of the truth of the fact, makes no proof, for he cannot be both 
judge and witnees in the same cause, and he must give his sentence, 
secundum allegata et probata. But his knowledge of the notoriety is 
sufficient, unless it be overruled by pregnant contrary evidence." 

It is stated in Ersk. Inst., Book 4, title 2, sec. 33, as follows : " But 
the particular knowledge of the judge is not probative ; for the judge 
must proceed secundum allegaf.a etprobata, and cannot be both judge 
and witness in the same cause, upon particular knowledge ; and yet 
his knowledge of the notoriety is sufficient, but so that the notoriety 
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may be regarded by a stronger positive probation, if it be in due time 
prepared and proved ;" and again, ** Albeit, judges cannot be both 
judges and witnesses, not only in the same point, but even in the 
same cause (which is introduced that the power of judges be not too 
much increased), yet it reaches not to notoriety ; or to what is done 
in presence of the judge in judgment, as what he sees and hears ; 
for these are counted as notour J^ 

But at a later day it was denied that even nototiety within the 
knowledge of the judge was evidence before him (Glassford on Ev., 
602), where it is said, "But notoriety to the Court, unless it is a 
matter having recently happened in their own presence, is not suf- 
ficient, for the same person may not be judge and witness also." 
And this is approved by a later writer (Tait. on Ev., 432), who says 
*' Lord Stair, and after him Mr. Erskine, seem to consider the judge's 
knowledge of the notoriety admissible proof of that fact ; but Mr. 
Glassford lays down an opposite doctrine, upon the general principle 
that a judge cannot act as a witness, and it rather appears (hat his 
opinion is correct." 

All these writers agree that " the particular knowledge of a judge 
is not probative," for the reason that he cannot be both judge and 
witness ; and it is not material to the question we are examining, 
whether he can avail himsejf of his knowledge of notoriety, though 
the latter opinions exclude that also (Cow. Tr., 662, Hopkins v. CaU 
sej/j 24 Wend, 264). 

So generally does this rule seem to have been acquiesced in, that 
Prof. Greenleaf says (Greenl. Ev., § 364), ** It seems now to be agreed, 
that the same person cannot be both witness and judge in a cause 
which is on trial before him. If he is the sole judge, he cannot be 
sworn ; and if he sits with others, he still can hardly be deemed ca- 
pable of impartially deciding on the admissibility of his own testi- 
mony, or of weighing it against that of another " (See also Cow. & 
Hill's notes to Phil. Ev. 60; Best on Ev., 170 ; Taylor Ev., § 1011). 

In England it is said to be no objection to the competency of a 
witness, that he is named as a judge in the commission under which 
the Court is sitting (Best on Ev., § 170 ; 2 Hawk. P. C, c. 46, § 17 ; 
Sex v. Hacker^ Kelying, 12 ; 11 How. St. Tr., 459). But Best says a 
distinction has been taken with respect to the judge who is actually 
trying the cause (citing Greenleaf 's Ev., § 364 ; Taylor Ev., § 1011). 
In Sir John Kelying's Reports, 12, we are told that on the trial of 
tho Regicides in 1660, Secretary Morris, and Mr. Amesly, president 
of the council, were both in commission for the trial of the prisoners, 
and sat upon the bench ; but there being occasion to make use of 
their testimony against Hacker, one of the prisoners, they both came 
off the bench, and were sworn and gave evidence, but it is further 
stated that '' They did not go up to the bench again during that 
man's trial ;" and this shows that there was a legally constituted tri- 
bunal without them, and therefore the case has no applicability to 
the question under examination. So too it is the practice of the 
English House of Lords, on the trial of a nobleman, that any one of 
the peers may be sworn as a witness (Lord Staffordis case, 7 How., 

VOL. X* 20 
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St. Tr., 1384, 1458, 1552; Earl of Macclesfield's case, 16 lb., 1252, 
1391). But in that case also there was the requisite number of peers 
sitting at the same time to constitute the Court, exclusive of the peer 
under examination as a witness. The question of the power of the 
Court was not raised. If two referees were competent to act with- 
out the presence of a third, the cases would be parallel. 

In cases of trial before Justices of the Peace, the statute (2 R. S., 
342, 3d ed.) has provided, that in case the defendant, before the join- 
ing of issue, shall make an affidavit showing that the justice is a 
material witness for him, without whose testimony he cannot pro- 
ceed to trial, the justice shall discontinue the cause without costs to 
either party. This statutory provision would not have been necessary, 
if there had been power to take the testimony of the justice before 
himself. Such a provision was necessary in regard to a Justices' 
Court, to protect the rights of the defendant ; but not in regard to 
Courts of Record, where the defendant can always have relief by 
putting off the cause at the circuit, on an affidavit setting forth the 
facts. An affidavit showing that the judge was a material witness, 
would be sufficient to authorise the judge to decline trying the cause, 
and to leave it to be tried when some other judge should hold the 
circuit. A similar statutory provision was unnecessary in regard to 
referees, because the party can always make the objection at the 
time of their selection, and thus see that no one is appointed who 
may be needed as a witness. In Pen-y v. Weyman (1 John. Rep. 
520), a judgment rendered in a Justices' Court was reversed be- 
cause the justice who held the court was himself sworn as a witness 
by another justice, who attended for that purpose (Cow. Tr., 879). 

In examining this question upon principle, there seems to be the 
same difficulty, whether the Court consists of one judge or of three, all 
of them being necessary to constitute the Court. In the latter case, 
if one of the judges be called as a witness, there are but two judges 
left to administer the oath, to decide upon his competency if he be 
objected to, and to decide questions as to the relevancy of his testi- 
mony. If he refuses to answer, there are but two judges to commit 
him for contempt. Two-thirds of a Court cannot form a legal tribu- 
nal. The party has a right to three judges, the number prescribed 
by statute. Can it be said that there are three judges, when one is 
under examination as a witness, — or in the prisoner's box, on a pro- 
ceeding for contempt in not answering? When thus proceeded 
against he becomes a party, and may be heard in his defence either 
in person or by counsel. Can it be said, that under such circum- 
stances, he still, by his presence, forms part of the Court, and gives 
validity and jurisdiction to its proceedings ? And is it not absurd to 
say that he still forms part of the Court, when the two judges still 
on the bench commit him for contempt ? The statute has declared 
the qualifications of judges, and will not allow one to sit in any 
cause to which he is a party, or in which he is interested (2 R. S., 
373, 3d ed). If one judge, holding a Court alone, cannot be both 
judge and witness, it seems to me to be equally clear upon principle, 
that a judge cannot, who is one of three judges necessary to consti- 
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tute a Court. The two characters are inconsistent with each other, 
and their being united in one person is incompatible with the fair 
and safe administration of justice. 

I have shown that the objection to a juror's being a witness, I'ests 
mainly on a question of public policy, and that the objection to a 
judge being sworn depends on an additional and diiferent ground, 
viz. : that of want of power to discharge the duties of a Court 
while acting as a witness. But these objections combined apply in 
full force to the case of a referee who is to discharge the duties of 
both judge and jury. He decides both the law and the fact. The 
referees must have full power to decide upon the competency of 
every witness and the relevancy of every question ; and where a 
cause is referred to three referees, that full number must be pre- 
sent, free from all bias, and competent to decide every question of 
law presented. And public policy strongly demands, as in the case 
of a juror, that they should be equally indifferent and unbiassed as 
to all the evidence, and every question of fact before them for de- 
cision. 

I think the referees erred in allowing one of their board to be ex- 
amined as a witness, and that the report should, therefore, be set 
aside. 

Justice Wright also read a written opinion coming to the same 
conclusion ; and Justice Watson concurring in the result, the report 
of the referees were set aside and a new trial ordered. 



Before Mr. JUSTICE WILLARD. 

Essex Special Term, Jidf/y 1851. 

Ford against Monroe. 

The BUin paid to a witness, ou Bcrving a subpoena, for one day's attendance and for mileage, 
oannot be recovered back by tlie party paying it, unless the witness has failed, without a 
reasonable excuse, to attend the Court in obedience to the subpoena. 

If the oause be settled by the parties, after the service of the subpcena, or bo pat off by the 
Court or the parties,^the witness is not bound to refund, though ho is then excused from at- 
tending. 

It 9etm9, the witnesses fees are intended, as well to compensate them for their trouble and ex- 
pense in arranging their affairs preparatory to attending Court, as for their actual expenses 
and loss of time in attending. 

The facts appear in the opinion of the Court. 

C. B. Wright, for plaintiff. 

James <& Brown, for defendant. 

WiLLARD, J. — After this action was noticed for trial at the St. 
Lawrence circuit in February last, and a convenient time before the 
circuit, the defendant's attorney subpoenaed his witnesses, who resid- 
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ed about thirty miles from the court house, and tendered to them 
their fees for one day's attendance and mileage, which they accepted. 
Shortly after this, the plaintiflf obtained a commission, which threw 
the cause over the circuit, but the plaintiff was ordered to pay the 
defendant's costs for that circuit. The defendant claimed that the 
sum paid to his witnesses on subpoenaing them should be taxed 
against the plaintiff, although the witness did not attend. The non- 
attendance of the witnesses was occasioned by a notice from the 
plaintiff, that an order had been granted staying the proceedings, 
but the witnesses declined to refund to the defendant the money ten- 
dered, alleging that it was not more than equivalent to their trouble 
in preparing their affairs to obey the subpoena. The clerk refused 
to tax said fees, and the defendant applied at the special term for an 
order on the clerk, directing him to tax the same. 

The charges at the June circuit, disallowed by the clerk, rested 
upon the same principle. The witnesses in both cases were shown 
to be material, and their failure to attend was not owing to their 
fault. 

If the witnesses were entitled to hold the money tendered, as 
against the party subpoenaing them, it is a fair disbursement against 
the adverse party, unless the failure of the witnesses to attend was 
occasioned by the party claiming the allowance. The 311th section 
of the Code requires the clerk to insert in the record, among other 
things, the necessary disbursements allowed by law to be stated in 
detail and verified by affidavit. 

By the Revised Statutes (2 R. S. 400, § 42) it is required, on serving 
a subpoBna, to pay or tender to each witness the fees allowed by law 
to such witness for travelling to and returning from the place where 
he is required to attend, and the fees allowed for one day's attendance. 
These fees, by the law of 1840, p. 231, are fifty cents for each day. 
and if the witness resides more than three miles from the place of 
attendance,* traveling fees at the rate of four cents per mile going 
and returning. A witness duly subpoenaed is bound to attend ac- 
cording to the command of the subpoena ; and for every failure, 
without a reasonable excuse, it is enacted that he shall be deemed 
guHty of a contempt of the Court out of which the subpoena issued, 
shall be responsible in the proper action to the aggrieved party for 
the loss and hindrance sustained by such failure, and for all other 
damages sustained thereby ; and shall forfeit to the aggrieved party 
the sum of fifty dollars, in addition to siicli damages (2 R. S. 400, 
§ 43). The sum tendered to a witness on serving the subpoena, is 
a disbursement allowed hy I(m\ within the meaning of the Code. It 
belongs to the witness and cannot be recovered back by the party 
paying it, unless the witness has failed, without a reasonable ex- 
cuse, to attend the Court in obedience to the subpoena. If the cause 
be settled by the parties, after the service of the subpoena, or be put 
off by the Court, or by the parties, the witness is not bound to re- 
fund, though he is then excused from attending. By accepting the 
money, the witness impliedly agrees to perform the duty enjoined 
upon him by the writ. The settlement of the suit by the paities, or 
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the postponement of it, works a discharge of the witnesses' liability 
to attend Court, but does not impair his right to retain the money 
tendered to him. That was paid him as well to compensate him 
for the trouble and expense of making preparation for his journey, 
as for his actual expense and loss of time in attending Court. It 
cannot be recovered from him unless he has been in fault. 

In Booth V. Smithy (5 Wend., 107) the witness did not attend the 
circuit until after the trial. The Court said his fees could not be 
taxed against the adverse party, for being in fault, he could not re- 
cover them from the party by whom he was subpoenaed. The same 
doctrine was advanced in 3 Hill, 457. In that case the witnesses of 
the plaintiff were prevented by accident from attending the first 
day ; and when the cause was put off on the second day of the cir- 
cuit on payment of costs, it was held the plaintiff was entitled to 
the witnesses' fees for the first day. Here there was no fault of the 
witness. If he was in fault and could not recover from the party 
subpoenaing him^ the latter could not against the adverse party. In 
Ehle V. Bingham^ (4 Hill, 595) it was held that fees paid to wit- 
nesses who did not attend Court could not be taxed as a part of the 
costs in the cause. The decision went upon the ground that the wit- 
nesses wrongfully failed to attend, and were therefore liable to re- 
fund to the party by whom they were subpoenaed. 

In the present case there was no fault of the witness or the party. 
The money was properly tendered to and accepted by the witness 
when he was subpcenised, and he did nothing to forfeit his right to 
retain it. 

The 7th section of the act relative to the taxation of costs, (2 R. 
S. 653,) enacts that charges in the bill of costs for the attendance of 
witnesses cannot be taxed without an affidavit stating the distances 
they respectively travelled, and the days they actually attended. 
This applies to cases where the charge is made for actual attendance 
at court, and not to a case like the present, when it is not pretended 
that the witnesses appeared at Court. 

It is insisted that this motion cannot be entertained, because the 
bill of costs has been paid by the plaintiff to the defendant's attor- 
neys. The proof is, that on the day before the motion papers were 
served in this case, the plaintiff's attorney paid the costs as taxed, 
to the clerk of the defendant's attorneys, who gave a receipt there- 
for in the name of the attorneys. There is no pretence that such 
receipt was intended as a bar to any right on the part of the de- 
fendant to question the correctness of the taxation. In Day v. Beach^ 
(1 How. Pp., R. 236,) the payment was the settlement of the contro- 
versy. In Harris v. Scojield, MS. in this Court, decided in July 
1851, the costs were voluntarily paid by the party against whom 
they were taxed, and without objection. I thought he was con- 
cluded by that act from a subsequent appeal ; but there were other 
grounds for denying the motion, and that point was not necessarily 
passed upon by the Court. There could be no objection to the defend- 
ant's attorney receiving what the plaintiffs admitted was their due. 
The present motion is based upon tne supposition that they were en- 
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titled to more. I think they are not precluded from making it, by 
the payment of the sum taxed to Iheir clerk. 

The county clerk of St. Lawrence county should have allowed on 
taxation the witnesses* fees as charged in the bill. The sum, there- 
fore, of $34.80 is directed to be added to the bill and inserted in the 
record of judgment. 



Albany Special Term^ 185L 

Before Mr. JUSTICE HARRIS. 

MOTION TO SET ASIDE JUDGMENT FOR IRREGULARITY. 

Flynn against The Hudson River Railroad Company. 

A suit cannot be legally commenced against a Railroad Corporation (for loss of baggage or any 
thing else) by the service of a summons upon a " baggage master *' in their employ. He is 
not such a ^^ managing agent *^ as the statute contemplates. But a general appearance 
waivet) the iiTegularity of such a service. 

An action against a common carrier, nnder the code, sounds in tort ; and an application to the 
Court for judgment under the second subdivision of § 246 must be made, where judgment 
is taken for want of an answer. 

The action was brought to recover the value of a carpet bag and 
its contents, alleged to have been lost by one Sullivan, a passenger 
on tbe defendants' road. The summons is in the usual form, with a 
notice that upon the defendants' failure to answer, the plaintiff will 
take judgment for 8150 and interest. The summons was served 
upon one Hotchkiss, a " managing agent " of the defendants, having 
charge of the baggage department at their depot at East Albany, on 
the 17th of November, 1851. The next day the defendants' attorney 
served a notice of appearance, but omitted to demand a copy of 
the complaint, none having been served with the summons. The 
plaintiff afterwards filed his complaint, in which he alleged that Sul- 
livan, having taken and paid for his passage from East Albany to 
Schodack, delivered his carpet bag with its contents to the defend- 
ants, which they put into their baggage car, and engaged to deliver 
to Sullivan upon the arrival of the train at Schodack ; that they 
landed him there, but did not deliver his baggage, as they had agreed 
to do, but on the contrary, had lost it ; whereupon they became lia- 
ble to pay him the value of the carpet bag and its contents. The 
complaint also alleges the assignment of the claim by Sullivan to 
the plaintiff. On the 11th of December the plaintiff, for want of an 
answer, perfected a judgment for $158 99. 

E, /. ShermaUf for plaintiff. 

/. jET. Reynolds^ for defendants. 

Harris, J. — It is very clear that the service of the summons upon 
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Hotchkiss was not a sufBcient commencement of the suit. He was 
not such a " managing agent " as the legislature intended, when it 
authorised the summons to be served on a person holding that rela- 
tion to the corporation. To authorise such a service, the agent must 
have the same general supervision and control of the general inte- 
rests of the corporation that are usually associated with the ofBce of 
cashier or secretary. It was never intended that a railroad corpo- 
ration might be sued by serving process upon a baggage master. But 
this irregularity, or want of legal service, has been cured by the 
general notice of appearance served by the defendants. They there- 
by admitted themselves to be " regularly in Court " {Dix agt. Pal- 
mer, 5 How. Pr., R. 233). 

But the defendants insist that the plaintiff could not regularly per- 
fect his judgment without application to the Court. I think they are 
right in this position. Under the common law practice the plaintiff 
might bring his action against a common carrier, either in assumpsit, 
or upon the case. In the one case, it was founded upon the promise 
which the law implies to perform a duty ; in the other, upon the in- 
jury resulting from a breach of duty. In either case, the real grava- 
men of the action was the negligence or misfeasance of the carrier 
in the performance of his duty. I admit that there is some difficulty 
in defining the exact boundary between " actions on contract for 
the recovery of money," embraced in the first subdivision of the 
246th section of the code, and the ** other actions " to which the se- 
cond subdivision applies. There are some actions which are, in their 
/arm, clearly actions on contract, and are brought for the recovery 
of money, and yet are, in their nature and character, actions sound- 
ing in damages. Such is the action for breach of promise of mar- 
riage. On a former occasion, I felt constrained to hold that the pro- 
visions of the first subdivision above mentioned were applicable to 
such an action. I confess I have never felt quite satisfied with that 
decision {VfiUiams v. Miller, 4 Howard, 94). The same view had 
previously been taken by the New York Common Fleas in Leopold 
V. Poppenheimer (1 Code Rep., 39). Although these cases seem too 
plainly within the language of the first subdivision to allow an es- 
cape, yet I should not regret to see them re-examined and disap- 
proved. The rule ought to be, that when the action is brought for 
the recovery of a money demand, or a sum certain, judgment may 
be perfected without application to the Court ; but in all other cases 
sucn application should be required. 

In relation to actions against common carriers, I concur in the 
views expressed by Mr. Justice Johnson, in Clor v. Mallory (1 Code, 
R. 126). Though a contract, express or implied, may be involved 
in the action, it is really founded upon the negligence or misfeasance 
of the carrier. It was so regarded under the former practice. When 
interest might be collected only upon a judgment recovered in an 
action upon contract, it was not allowable to collect it upon a judg- 
ment against a common carrier, even though the declaration had 
been assumpsit in form. It was so held, upon the ground that what- 
ever the form of the action, it was, in truth, an action on the case 
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(2 R. S., 364, § 9). In McDuffie v. Beddoe (7 HilL 578), a party, who 
had purchased a stock of goods at cost prices, had paid for them at 
the price at which they had been inventoried. Afterwards he filed 
his bill, alleging that the inventory price exceeded the contract price, 
and that he had thus been defrauded by the vendor. It was held 
that this was not an action founded upon contract, although to main- 
tain it, it was necessary to allege and establish an express contract. 
Fraud was the gravamen of the complaint, and the party against 
whom judgment was recovered was held to be liable to imprison- 
ment on that account. 

Although an action against a common carrier did, at common law, 
possess the amphibious character to which I have referred, being 
made either an action ex contractu or ex delicto^ at the option of the 
pleader, I am unwilling to admit that it has brought that feature 
with it into the new system. I think it bears more resemblance to 
the family of torts than to contracts, and that it ought not to be al- 
lowed any of the exclusive privileges that pertain to the latter. I 
shall hold, therefore, that the plaintiff was irregular in perfecting 
his judgment, w^ithout application to the Court. This decision will 
render it necessary for the plaintiff to amend his summons so as to 
make it conform to the second subdivision of the 129th section, in- 
stead of the first This he may be permitted to do, within twenty 
days ; and he must also, within the same time, serve upon the de- 
fendants' attorney a copy of his complaint. The defendants are to 
have the usual time to answer or demur after the service of the com- 
plaint. Neither party is to have costs upon this motion. 
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(General Term^ December^ 1852.) 

Before BDMONDS, Presiding Justice, and EDWARDS and MITCHELL, Justices. 

David Dows and Ira B. Gary v. Ansell R. Cobb. 

contracts — bill op lading — agent consignor and consignee. 

A suit founded upon the express contract contained in a bill of lading should be brought by 
the shipper with whom the master contracted ; or by the owner of the goods, in a case 
where the shipper acted as his agent. 

When a bill of lading, by which goods are made deliverable to a consignee by name, is trans- 
ferred to him, and, as a part of the same transacUon, a bill of exchange is drawn upon him 
for the value of the goods, which is accepted, the consignee acquires an absolute Interest 
in the property from the time of acceptance, subject only to the consignor's right of stop- 
page tn transitu. 

The rule is the same, whether the instrument sent by the consignor to the consignee is in the 
form of an ordinary bill of lading; or of a forwarder's receipt. 

The persons employed in the transportation of the property act as the agents of the consignee, 
and are liable to him as bailees, for loss or negligence. 

The circumstances of the case suf&ciently appear in the opinion 
of the Court. 

H. S. Dodge, for plaintiff. 

jB. Sandfordy for defendant. 

By the Court — ^Edwards, J — It appears from the testimony, that 
in the year 1845, the firm of Cobb & Bishop were engaged in the 
forwarding, transportation, and commission business, Cobb residing 
at Buffalo, and Bishop at Cleveland ; and that during the summer 
and autumn of that year, C. H. Canfield was their travelling agent, 
and spent a portion of his time at Chillicothe, in that capacity. On 
the 22d of October, in that year, he received from J. P. Campbell, at 
Chillicothe, 650 barrels of flour, and on the 27th of the same month, 
he received 325 barrels more. According to the agreement between 
the parties^ the flour thus received was to be sent to Cleveland, to be 

VOL. X. 21 
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sold by Cobb & Bishop, and it was, in fact, so sent, with instructions 
to sell it if it would bring a price which was limited by Campbell. 
After the flour had arrived at Cleveland, it was ascertained that it 
could not be sold for the price fixed, and in the month of November, 

1845, a new arrangement was entered into between Campbell and 
Canfield, by which it was agreed that Cobb & Bishop should trans- 
port the flour to New York, to be delivered to the plaintiffs, and in 
pursuance of such agreement, an instrument which the parties called 
a bill of lading was signed by Canfield on behalf of Cobb & Bishop. 
That instrument stated that the flour was received from Campbell, 
at Chillicothe, on the 22d of October, 1845, and that it was to be de- 
livered to the plaintiffs at New York, without delay, he or they to 
pay freight for the same, at the rate of one dollar and thirty cents 
per barrel, and was to be dispatched on arrival at Cleveland and 
Buffalo. This instrument, although signed in November, and while 
the flour was at Cleveland, was, at the request of Campbell, dated 
on the day when the six hundred and fifty barrels were received at 
Chillicothe. After the instrument had been delivered to Campbell, 
it was sent by him to the plaintiffs, and at or about the same time, 
a draft for four thousand dollars, dated at Chillicothe, November 
20th, 1845, was drawn by Campbell, upon the plaintiffs, and was af- 
terwards accepted by them, and paid at maturity. A clerk in the 
employ of the plaintiffs^ testified that the advance of the acceptance 
was made upon the flour in question, and was not connected with 
any other property consigned by Campbell to the plaintiffs. This 
witness further testified, that on the 3d of December, 1845, the plain- 
tiffs received 425 barrels of flour ; and that on the 30th of March, 

1846, they received 45 barrels ; that on the 4th of May, in the same 
year, they received 455 barrels ; and that on the 11th day of May, 
they received 39 barrels, all of which was the same flour that hsud 
been consigned to them by Campbell. Upon this state of facts, the 
plaintiffs brought their suit, in which they claim to recover damages 
for the delay in the delivery of the flour, and for the amount of 
freight which they paid over and above the stipulated price. The 
judge before whom the cause was tried, charged the jury that the 
plaintiffs were entitled to recover the whole amount claimed by 
them, to which the defendant excepted. 

The instrument which was received from Canfield by Campbell, 
and upon which the plaintiffs advanced their acceptance, was called 
by the parties a bill of lading. It certainly differs materially from 
the ordinary bill of lading which has hitherto been used in com- 
merce. In the first place, it was signed by the agent of a forward- 
ing and commission house, and not by the master of any vessel or 
boat. It was not a contract for the transportation of the flour by 
any particular vessel or boat, but it contemplated transhipments, 
and different modes of conveyance, by the lake and canals. But, for 
the purpose of ascertaining what are the rights of the parties, I shall 
first consider it as a bill of lading, and then it will be necessary to 
consider whether there is anything in the particular form of the in- 
strument to vary the rights of the parties. 
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Although there is some apparent confusion and discrepancy in the 
different decisions which have been made upon bills of lading, in 
reference to the respective rights of the consignor and consignee, yet 
it now seems to be settled that, as a general rule, a suit founded 
upon the express contract contained in the bill should be brought by 
the shipper with whom the master contracted, or by the owner of 
the goods, in a case where the shipper acted as his agent {Brandt 
V. Bowlby^ 2 B., and Ad., 932 ; Sargent v. Morris^ 3 Barnw., and 
Aid., 277 ; Berkley v. Watling^ 7 Ad., and E. 29 ; Abbott v. Shipping, 
337). And that, although the proper endorsement of a bill of lading 
will transfer the property in the goods, it does not transfer the con- 
tract contained in it {Thompson v. Dominy, 14 Mees. and Welsby, 
403). And a consignee or indorsee of a bill of lading has not the 
right to sue upon the special contract, unless, as has been stated, he 
is also the shipper or owner of the goods, for the obvious reason, 
that otherwise no express contract is made with him {Anderson v. 
Clark, 2 Bing., 20). 

It is evident that no general rule can be laid down as to the rights 
of the consignee under a bill of lading, which will be applicable to 
all cases. His rights will, in some measure, depend upon the par- 
ticular circumstances of the case. 

In the case of Brown v. Hodgson (2 Camp. 36), the goods were 
shipped by order and on account of the consignees, and it was held 
that the property vested in the consignees from the time that the 
goods were put on board the ship (S. P. Stanton v. Eager, 16 Pick, 
467). In the case of Walley v. Montgomery (3 East., 585), goods 
were shipped to order, on account of, and at the risk of the consignee, 
and a bill of lading to order or assigns endorsed in blank, was, together 
with an invoice of the goods, sent to him, in a letter informing him 
that the consignor had drawn bills on him, at three months, for the 
value of the goods. Another bill of lading was afterwards sent to 
the agent of the consignor, under which he obtained the goods from 
the master of the ship, and insisted on immediate payment by the 
consignee, as a condition of delivery to him. The consignee offered 
his acceptances at three months, and on their being refused, brought 
an action of trover for the goods. It was held that, by the delivery 
of the goods to the master, and the transmission of the bill of lading 
and invoice to the plaintiffs, the property had passed to him, and that 
he was entitled to recover. In the case of Anderson v. Clark {ubi 
supra) where goods were shipped and made deliverable by the bill 
of lading to the consignee, and it appeared that they were shipped 
as security for antecedent advances, it was held that the delivery on 
board the vessel was a delivery to the consignee, and that he might 
maintain an action for the non-delivery by the master to him. In 
the case of Haille v. Smith (1 Bos. and Pull., 563), bills of lading to 
shipper's order, endorsed in bla/ik, were forwarded to the consignees 
to secure advances agreed to be made by them to the consignors, 
and the latter becoming bankrupts, their assignees claimed and ob- 
tained the goods from the captain ; it was held, that the moment the 
goods were shipped, and the bill of lading endorsed, and remitted to 
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the consignees, the property in the goods was changed, and that the 
captain was liable in trover to the consignees. 

From these cases, Lord Tenterden infers the general rule, that where 
bills of lading, by which goods are made deliverable to a consignee 
by name, are transmitted to him as security for antecedent advances, 
or to indemnify him against liabilities in respect to the particular 
consignment which they represent, they are evidence of such a desti- 
nation and appropriation to him of the specific goods as will vest 
in him a property absolute or special at the time of the delivery on 
board, and so render the master responsible to him for their loss or 
injury {Abbott v. Shipping, 333). 

It will be observed that this rule, as well as the cases which have 
been cited in support of it, refer to bills of lading. But there is an- 
other case which is analogous to the one before us, in which the same 
principles were laid down as applicable to a document essentially 
similar to the one now in question. In that case it was proved that 
Tempany, a corn merchant at Longford, who employed the plaintiffs 
in the suit as his factors at Liverpool, shipped on board a canal boat 
a cargo of oats, and took from the master a bill of lading or boat 
receipt, dated January 31st, 1837, whereby he acknowledged that 
the oats were received on board, deliverable in Dublin to J. & S. 
Delany, in care for, and to be shipped to, the plaintiffs in Liverpool. 
On the 2d February, Tempany wrote to the plaintiffs a letter in- 
closing the instrument received by him, and stating that he had 
valued on the plaintiffs for a specified amount against the oats. On 
the 7th of the same month the plaintiffs received this letter and ac- 
cepted the bill of exchange, and returned it to Tempany, who received 
it on the 9th. In the meantime Tempany gave an order for the 
same oats to a creditor, who afterwards got possession of them ; upon 
this state of facts the plaintiffs brought an action of trover. The 
defence which was set up was in most respects similar to the one 
which was interposed in the case before us. The Court in giving 
their opinion stated that they considered it immaterial whether the 
instrument given by the master of the boat was a regular bill of 
lading, so as to possess all the properties which the custom of mer- 
chants has attached to such a document ; that the true question 
was, what was the meaning and effect of the document coupled with 
the other circumstances of the case. They then say : " it seems to 
us to be clearly this — that Tempany agrees that the oats therein 
specified shall be held from that time by the boat master for the 
plaintiffs in their own right, provided they accept the bill as a security 
for its payment — that the master agrees so to hold them, and that 
by the plaintiffs* assent and acceptance of the bill, the conditional 
agreement becomes absolute. As evidence of such a transaction it is 
wholly immaterial whether the instruments are bills of lading or 
not, and it might be equally proved through the medium of carriers' 
or wharfingers' receipts, or by any other description of document, or 
by correspondence alone." And they further say that ** it is imma- 
terial whether the person who is to have the property be a factor or 
not •* (Bryans v Niv, 4 Mees. & Welsh* 774). 
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In the case before ns Cobb & Bishop through their agent agreed 
to deliver the flour to the plaintiffs, and that agreement was sent 
to them accompanied by a draft upon them for the value of the flour. 
The whole of this was one connected transaction, and transferred the 
property in the flour to the plaintiffs, and when they accepted the 
draft drawn upon them, their title became absolute ; subject only to 
the consignor's right of stoppage in transitu^ which is a mere equitable 
lien, and not a right of property (Feise v. Wray^ 3 East 93 ; Edward 
V. Brewer, 2 Mees. & Welsh, 376). 

The first objection which was made by the defendant to the plain- 
tiffs' claim was that the express contract contained in the bill of lad- 
ing or forwarder's receipt, was made with Campbell and not with the 
plaintiffs. 

In the case of Anderson v. Clark, above cited, the consignee brought 
an action of assumpsit against the carrier for the nondelivery of ^the 
goods consigned to him, and the Court held that the consignor, in 
shipping the goods, acted as the agent of the consignee, and they 
sustained the action. But in the case before us it will not be neces- 
sary to inquire whether the plaintiffs could sustain their action on 
the special contract ; for it will be seen upon reference to the plead- 
ings that this suit is not founded upon an express contract, but upon 
a breach of duty on the part of the defendant as a common carrier ; 
or in other words^it is an action of trespass on the case for negli- 
gence, and also for a conversion. And in order to sustain the action 
it is suflicient as between the parties to this suit that the relation of 
bailor and bailee existed. 

It appears from the bill of exceptions that the defendant introduced 
evidence for the purpose of showing that there had been no unreason- 
able delay in the delivery of the flour and that whatever delay there 
had been was caused by circumstances over which he had no 
control. 

The judge in his charge to the jury stated that the matters given in 
evidence on the part of the defendant did not in law tend to prove 
any excuse for the delay which had occurred in the transportation 
and delivery of that portion of the flour which was not delivered to 
the plaintifi's until the spring of 1846, nor entitle the defendant to 
have the sufliciency of such evidence, or of any portion of it, sub- 
mitted to the jury. To this part of the charge the defendant excepted ; 
and we think that the exception was well taken. 

The testimony shows that at the time when the bill of lading was 
signed the flour was at Cleveland, and it certainly tends to show that 
there was a difficulty in obtaining vessels at that time and place, 
amounting almost to an impossibility ; at least, there was sufficient 
upon this point to entitle the defendant to go to the jury. One wit- 
ness said that it was almost impossible to get any transportation 
from that place ; that Cobb & Bishop had written to Buffalo for 
vessels to come to Cleveland, but the wind was such that they 
could not get up. They could not get out of Buffalo. Another wit- 
ness said that the flour was delayed at Cleveland in consequence 
of scarcity of vessels. Another witness said that he thought that 
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vessels could not have been chartered at Cleveland between the 
arrival and shipment of the last of the flour. Another witness 
stated that Cobb & Bishop could not get vessels to ship by. And 
again he said that he thought that vessels could not be procured 
during that time to take freight to Buffalo, at any price. There 
was other testimony bearing upon the same point. In the case of 
Parson v. Hardy (14 Wend. 215), it was held that in respect to the 
time of delivery, the carrier was responsible only for the exercise of 
due diligence, and that he might excuse delay in the delivery of the 
goods by accident or misfortune, although not inevitable nor pro- 
duced by the act of God. The Court said, " it is suflicient if he 
exerts due care and diligence to guard against delay, if the goods 
are Anally delivered in safety." 

In the case before us the judge seems to have placed his charge 
upon the ground that there was an absolute undertaking contain^ 
in the bill of lading, which created a greater liability than that which 
the law implies from the relation of bailor and bailee. If this action 
had been founded upon an express contract to deliver without delay, 
it might be a question whether, inasmuch as the undertaking was 
absolute and contained no provision as to any ulterior circumstances 
beyond the defendant's control, he was not bound to perform it at all 
events. But no such question arises in this case. 

We think that a new trial should be granted, costs to abide the 
event. 



Stxptxxov Conrt. 

((7% of JVew York) 

{April Special Term^ 1852.) 

Before Mr. Jastioe DTJER. 

T. F. Beale against Catharine Hates. 

DEMURRER — CONTRACT-^PENALTY — ^LIQUIDATED DAMAGES. 

It 18 not a ffround of demurrer to a complaint that the plaintiff daims jadgment for a larger 

amount man by his own showing he can be entitled to recover, 
liqnidated damages, in the proper sense of the term, are a positive debt excluding evidence of 

actual damage, wherever a breach is proved to which they apply. 
But damages are not always to be considered as liquidated because the parties have declared 

them to be so. 
Whatever may be the expressions used, they will be construed as a mere penalW : 1st, when 

the agreement contains various stipulations, differing in importance ; and 2d, when they 

would compel the payment of a larger sum, for a de&ult in tlie payment of a smaller. 
When construed as a penalty, the damages proved, and not the amount of the penalty, are the 

measure of the plaintiff's recovery. 
Held, to be a penalty in the case before the Coturt 
Demurrer overruled with ootts. 
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The complaiat alleged that the defendant, on the 30th day of April, 
1851, made and entered into a contract with the plaintiff, as follows: 

Mr. Beale agrees to pay Miss Catherine Hayes for a period of five 
months, commencing in the month of September next, or so soon af- 
ter as circumstances will admit, to play in America and Ireland, in 
the following operas, namely : La Sonnambula, Lucia de Lammer- 
moor, Linda, Lucrezia, Don Pasquale, L'Elisir D'Amore, I Purita- 
ni, and Norma, and such other operas as may be agreed on, and to 
sing at concerts. 

Mr. Beale agrees to pay Miss Catherine Hayes the sum of three 
thousand two hundred and fifty pounds, by monthly instalments, for 
her services during such period of five months, and one-sixth part of 
any profit that may result from this engagement after payment of 
all expenses direct or incidental. 

Mr. Beale further agrees to pay all the expenses of living and 
travelling for Miss Hayes, Mrs. Hayes (her motner), and her attend- 
ant, and appropriate dresses for the different characters in which 
Miss Hayes will appear during the engagement. 

Miss Hayes is never to be called upon to perform in more than 
four operas or concerts, and a fifth concert during each week, such 
fifth concert to be at the option of Miss Hayes, but Miss Hayes is 
not to take any other engagement, or to appear, sing or perform in 
public otherwise than under this engagement, without the written 
consent of Mr. Beale or his representative. 

Mr. Beale is to have the option of continuing this agreement for 

any period beyond the five months, not exceeding twelve months in 

the wholcy on giving to Miss Hayes a written notice of such his in- 

' tention, one month previous to the expiration of such term of five 

months. 

The engagement is to be considered as commencing from the date 
of the first performance, either in Ireland or America, and the time 
occupied in crossing and recrossing the Atlantic Ocean is not to be 
calculated as part of the engagement. 

In the event of Miss Hayes being at any time incapacitated from 
performing her part of the engagement in consequence of illness, 
any loss which may be sustained by such disappointment shall be 
made good by Miss Hayes in the following manner : — Such loss shall 
be calculated, and the amount ascertained, and Miss Hayes shall con- 
tinue her engagement for a period equivalent to make up for the loss, 
at the rate of six hundred and fifty pounds a month. 

And for the due and punctual performance of every article, clause 
and thing, covenanted, stipulated and agreed in this agreement, each 
of the said parties for himself and herself doth hereby bind himself 
and herself, and his and her heirs, executors and administrators, to 
the other his or their heirs, executors and administrators, Id the sum 
of three thousand pounds, to be recovered from the party making de- 
fault, as and for liquidated damages, and in such case it shall not be 
necessary in any trial at law or suit in equity to prove the amount 
of actual damages sustained by any breach of this agreement, 
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but such sum of three thousand pounds shall be deemed and admit- 
ted to be the amount of such damages. 
As witness the hands of the parties. 

T. P. BEALE. 
CATHERINE HAYES. 
Witness, JOHN JAY. 

That the said agreement was duly executed by the plaintiff and 
defendant, and that in accordance with the same, on the 23d day 
of September, one thousand eight hundred and fifty-one, the first per- 
formance in America took place, and the defendant sung thereat, as 
by said agreement she was bound to do. 

That the plaintiff has duly performed his part of the said agree- 
ment. 

That the defendant, on the dOth day of November, one thousand 
eight hundred and fifty-one, without the consent of the plaintiff or 
his representative, or any reasonable cause alleged, refused to sing 
at a concert which was to have been given in the city of Albany, in 
this State, although required by the plaintiff so to do, but absented 
herself from the same. 

That since that day she has persisted in her refusal to give her 
professional services for the benefit of the plaintiff, and to perform 
ner part of her said contract with him. That she has since then 
sung and performed in public, contrary to the terms of her said agree- 
ment, and continues so to do, contrary to the desire of the plaintiff, 
and in violation of her said agreement with him. 

And the plaintiff says that by the non-fulfilment by defendant of 
her part of the said agreement with the plaintiff, and by her con- 
tinued refusal to fulfil the same, he is injured, and has sustained 
damage to the amount of forty thousand dollars. 

The plaintiff therefore prays that the defendant be adjudged to pay 
to the plaintiff said sum of forty thousand dollars, with the costs of 
this action. 

DEMURRER TO THE OOBffPLAINT. 

That the contract set forth in said complaint liquidates the dam- 
ages for the breach thereof at a certain fixed sum, but the complaint, 
without any sufiicient cause shown, claims unliquidated damages for 
the alleged breach, in a much larger amount. 

Dillon and (yOorman^ for plaintiff. 

Taylor and Booths for defendant. 

DuER, J. — ^The only ground of this demurrer is, that although the 
agreement set forth in the complaint liquidates the damages to be 
recovered for a breach, at a fixed sum, yet the plaintiff demands 
judgment for a much larger amount, and it was insisted, that whether 
the sum mentioned in the agreement be considered as liquidated 
damages, or as a penally, the objection is equally fatal. 
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I am, however, clearly of opinion that this objection to the plaintiff's 
claim, if admitted to be valid, cannot be raised by a demurrer. The 
only grounds of demurrer to a complaint are those which are enumerat- 
ed in § 144 of the Code, and it is admitted that it is only to the last sub- 
division in that section that the cause which is here assigned, by any 
possible construction can be;, referred. But this construction, if possi- 
ble, is far too refined and strained to be adopted. I cannot say that 
the complaint does not *' state facts sufficient to constitute a cause of 
action.^ The complaint sets forth a valid agreement and assigns 
a positive breach, and these are all the facts that are necessary to be 
proved to entitle the plaintiff to recover. Whether he can be allowed 
to prove damages exceeding the sum stipulated in the agreement, it 
may be admitted is a question of law, but as it is a question which 
respects the event, and not the cause of the action, it can be raised 
only upon the trial. 

In compliance, however, with the wishes of the counsel I have ex- 
amined the question, and shall briefly state the conclusions to which 
I have been led. If the sum mentioned in the agreement must be 
regarded as liquidated damages, in the proper sense of the term, as 
distinguished from a penalty, the plaintiff will be entitled to recover 
the whole sum, without any other proof than that of the breach which 
he has assigned, but to that sum his recovery will be limited. He 
will not be allowed to give evidence of an actual loss to a larger 
amount Liquidated damages, when a breach is proved to which 
they apply, are a positive debt, and as such, they exclude, on both 
sides, the consideration and the proof of actual damage. It is not 
always, however, that damages are to be construed as liquidated, 
because the parties have declared them to be so. The language of 
the parties to this agreement is clear and emphatic, that the sum of 
£3,000 shall be recoverable from the party making default as 
and for liquidated damages, yet no Court of Justice, without an entire 
disregard of prior decisions, can give effect to the apparent intention 
of the parties by adopting that construction of their agreement which 
the terms they have used so forcibly suggest. The law is settled, that 
however strong may be the expressions used, liquidated damages must 
be construed, not as a debt, but as a mere penalty, in all cases where 
the agreement contains various stipulations differing in importance, 
and it is to each and all of them that the damages apply ; and in all 
cases when, if construed as a debt, they would compel the payment 
of a larger sum for a default in the payment of a smaller. Each of 
these rules of construction is applicable to the present agreement ; 
coiAtruing the sum of £3,000 as a debt necessarily accruing upon a 
breach, the plaintiff would have been bound to pay that sum for his 
refusal or neglect to purchase a single dress that the defendant might 
properly have required, and the defendant would have been liable to 
the same extent, for her refasal to sing at a single concert. When con- 
sequences so unreasonable would follow, the law presumes that they 
must have been overlooked by the parties, and therefore mercifully 
gives to their language an interpretation, which excludes them. When 
it would be plainly unconscientious to exact a large sum for a trivial 
VOL. X. 22 
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breach even a court of law, acting upon a principle of equity, will 
release the parties from the literal obligation which their language 
imports. The leading cases are : Astley v. Weldon^ 2 Bos. & Pull. 
316 ; Kemhle v. Farren, 6 Bing. 141, and Boys v. Ancell, 5 Bing.N.C. 
390. Kemble v. Farren was an action by the manager of Drury Lane 
Theatre, against a celebrated actor, for a breach of his articles of 
engagement, and the case, in all its material circumstances, is not 
distinguishable from the present. 

Whisn liquidated damages must be construed as a penalty, the 
consequences are the same as when a penalty is in terms expressed. 
Before the Code, the plaintiff in these cases had an election to bring 
an action of debt for the penalty, or an action of covenant, or, where 
the agreement was not under seal, of assumpsit, for his damages. 
In the first case, he could recover no more than the penalty with 
interest, but in the second, the damagesproved, however largely they 
might exceed the penalty, were those to which he was entitled. In 
entering judgment the penalty was wholly disregarded (Bird v. -ffan- 
dall, 1 Burr, 373 ; Wassler v. Trimmer, 1 Black, 395 ; Harrison v. 
Wright, 13 East., 343). 

As all distinctions resulting merely from the form of the action are 
now abolished, it appears to be a necessary consequence that, as a 
general rule, every action for the breach of an executory contract, 
whether the agreement contains a penalty or not, must be considered 
as an action for damages, in which the amount of the recovery will 
be limited only by the proof,- and by the sum for which judgment is 
demanded in the complaint. The only exception will be, when from 
the nature of the contract, and the terms in which it is expressed, 
damages, as liquidated by the parties, may be justly treated, not as a 
penalty, but as a contingent debt, for this is a distinction in law 
which the Code has not abolished nor affected. It is true that upon 
this construction the insertion of a penalty in an agreement is a 
useless form, but this is no alteration of the law, since, for more than 
a century past, such has been its real character. 

The demurrer is overruled with costs, but the defendant upon pay- 
ment of costs may withdraw it within 20 days and answer. 



General Term, May, 1852. 
Before DUER, CAMPBELL AND PAINE, JuBtioes. 

Thomas Dobson v. Abner T. Pearce.* ^ 

PLEA OP FRAUD CONCLUSIVENESS OP JUDGMENT EFFECT OP RECORD OF 

SISTER STATE. 

Irregularity and fraud in the recovery of a judgment should he corrected by motion in the 

name Court. 
And fraud, in its recovery, cannot be pleaded to an action on the judgment in the same Court 

Nul tiel record is the only plea. 

» It w the duty of the editor to state that the views expresfcd by Mr. Justice Paine were 
nottho9e of his acsooiates (Justices Duer and Campbell), ahhough the opinion of the kained 



THE NEW-YORK LEGAL OBSERVER. 171 

Superior Coart — ^Thomas Dobson ©. Abner T. Pearce. 

ImposaibiUty of proceeding with a trial if fraud were allowed to be pleaded in auch an 
action. 

The oonstitution of this State, although it has abolished Courts of equity, and vested their 
powers in Courts of common law, has not confounded the established distinction between 
legal and equitable proceedings, nor changed the nature of defences in actions at law. 

But fraud has not been a defence in a Court of equity, to judgments recovered in the same 
State. The relief afforded in equity in such cases has been by injunction. 

Remarks on changes made by the code in pleadings and trials. Nul tiel record is still, under 
the code, the only plea to an action on a judgment of this State. 

Effect of records of judgments of sister States, under the constitution of the United States. 

History of the questions, discussions and opinions caused by this provision of the constitution 
and of their settlement. 

If a judgment of a sister State is not void, it cannot be inquired into. It cannot be opened for 
fraud. If the Court rendering it had no jurisdiction of the person, it is void, and the provi- 
sion of the constitution does not apply. 

True construction of the constitution and act of Congress, respecting the effect of records. 
The act does not secure for judgments the effect which any Court of a State where they 
were rendered might give them, but the effect which would be given them by the Court 
from which the records were taken. 

A judgment was recorded in this Court, and afterwards sued upon in the Superior Court of 
Connecticut. The defendant thereupon in the s:ime Court, presented a petition alleging 
fraud in the recovery of the judgment, and praying that the suit upon it might be restrained 
by injunction. The proceedings terminated in a decree finding the facts stated in the peti- 
tion to be true, and ordering a perpetual injunction. Afterwards, the judgment was sued 
upon in this Court, where it was recovered, and the defendant in his answer set up the decree 
in Connecticut, in bar as au estopped. Held^ Ist, that it could not be so set up. And, 2d, 
that the prooeedings in Connecticut were against the provisions of the constitution and act of 
Congress. 

Appeal from the trial term on a bill of exceptions. 

This action was brought by the plaintiff as as.signee, upon a judg- 
ment recovered in this Court, in April, 1846, by James N. OIney, 
against the defendant. 

The defendant, by his answer, alleged, that the judgment was en- 
tered up by the procurement of Olney, in a suit commenced by ca- 

Judge cannot with strict propriety be termed a dissenting opinion, since in the principal case 
the Court, instead of granting a new trial, suspended its decision. The course adopted was to 
set aside the de&ult in the original suit, leaving the judgment to stand as a security, and giv- 
ing the defendant thirty days to appear and plead. The reason for adopting this course was, 
that as this suit was first commenced, the plaintiff^, it was thought, ought not to be concluded 
by the subsequent proceedings in Connecticut upon the question of the defendant's personal 
liability for the debt that was claimed to be due. The judges, however, who formed the ma- 
jority of the Court, expressed their opinion, and had it been necessary would have decided : — 

1. That although before the code a judgment could not be impeached in an action at law upon 
the ground that it had been obtained by fraud, yet it was liable upon that ground to be im- 
peached and set aside in a Court of Equity, and that since the code, the same facts that would 
formerly have entitled a defendant to be relieved in equity, may be set up in his answer as a 
full defence, the distinction between legal and equitable defences being wholly and wisely abo- 
lished. 

2. That the facts set forth in the defendants answer, if established by proof, were evidence 
that the judgment that waa sought to be enforced had been obtained by fraud. 

3. That the question whether these facts were true was directly at issue between the par- 
tics in the proceedings in Connecticut, and its determination necessarily involved in the judg- 
ment or decree which was then pronounced. 

4. That the Supreme Court of Connecticut, acting as a Court of Equity, had the same ju- 
risdiction, under the Constitution of the Uniteid States, to enjoin a suit upon the judgment, at 
the Court of Chancery in this State. And, 

Lastly, that the record of the proceeding in Connecticut being properly authenticated, ought 
to have been admitted as oondusive evidence of the truth of the fiicts upon which the judg- 
mentof the Coart was founded. 
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pias and served on the defendant, who was a resident of Connecticnt, 
while he was casaally in this city, and founded wholly on an agree- 
ment, made between Olney and the Norwich Foundry Company, 
and falsely assumed by Olney to have been made between him and 
the defendant. That after the service of the capias, the defendant 
was induced not to appear, by means of false representations, made 
to him through the procurement of Olney, and in consequence of as- 
surances by him, that no further proceedings would or should be 
taken therein, on which he well knew the defendant relied ; and that 
said judgment was, by the procurement of said Olney, fraudulently 
entered up, without the knowledge of the defendant, and with intent 
to defraud him ; and on a claim false and unfounded, and known by 
said Olney to be so, as, in the record in said answer afterwards re- 
ferred to, is stated ; and that the defendant, in consequence of said 
fraud, never became indebted on said judgment to Olney, but that 
the same is fraudulent and void. 

The answer then proceeds to state, that Olney afterwards com- 
menced an action of debt on said judgment, in the Superior Court of 
Connecticut, and that said action being so pending, the defendant 
commenced a suit in Chancery against Olney, in the same'Court, in 
which Olney appeared, in which suit the defendant complained in effect 
against Olney, that said judgment was wrongfully and fraudulently 
procured to be entered up by him, without the knowledge of the de- 
fendant, on a cause of action which he knew was false and ground- 
less, and to which he knew* that the defendant had a good defence, 
which he intended to interpose, and which he was prevented from inter- 
posing by the deceitful practices of said Olney, and that said judg- 
ment having been so fraudulently procured, it was unjust and iniqui- 
tous for Olney to prosecute upon it ; and prayed the Court to decree 
a perpetual injunction against his prosecuting said action. 

The answer then goes on to say, that said Court afterwards made 
a decree in said Chancery suit, in which they found and adjudged, 
that Olney, while general agent of the said Norwich Foundry Com- 
pany, agreed with said company, through the defendant as their 
agent, to sell them a quantity of pig iron of certain quality. That 
he delivered a small portion of said quantity, which was an inferior 
article, and that the company refused to receive any more of it, and 
that he never delivered tiie residue. That the decree further found, 
that Olney commenced the suit in the Superior Court of New York, 
and that in his declaration in said suit, and in all his proceedings 
therein, he falsely assumed said contract to have been made with 
said defendant individually and on his own personal credit, whereas 
it was in truth made with said Foundry Company, and not on the 
credit of said defendant. That before the return of the capias, by 
which said suit was commenced, and the day after it was served, the 
defendant called on the plaintiff, Olney's attorney in the suit, and 
told him he had made a mistake in suing him individually, instead of 
said company, and proposed to have the whole matter amicably ad- 
justed ; that the attorney thereupon agreed to see Olney, and meet 
the defendant again ; that subsequently on the same day, the defend* 
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ant received a communication in writing from the attorney, saying» 
that he bad called on OIney, but did not find him, and that nothing 
further should be done in relation to the suit, until the defendant 
should receive further notice from him, the attorney. That defend- 
ant did not receive any further notice from the attorney, or from any 
one, concerning the further prosecution of the suit, and that relying 
on said communication so received from the attorney, he did not em- 
ploy any attorney or counsel, nor appear before said Court, but sup- 
posed and believed that the suit was to be no further prosecuted. 
That said attorney, however, caused said capias to be returned, and 
obtained a judgment by default against the defendant without his 
knowledge or suspicion, and that he was not aware that it had been 
obtained, or the capias returned, until the writ was served on him, 
by which the suit in Connecticut upon said judgment was com- 
menced. That said defendant had a good and legal defence to said 
suit, and intended to appear therein, and that without any default on 
his part, he was deprived of an opportunity to make his defence in 
it, and that Olney subsequently brought an action of debt on said 
judgment, in said Superior Court of Connecticut. That the Court 
further found, that the facts alleged by the defendant, in said suit in 
Chancery, against said Olney, were true, as stated in the said answer 
in this cause. That upon such finding, said Court finally adjudged 
and decreed, that said judgment was fraudulent, and that said Olney 
be perpetually enjoined from prosecuting said suit ; as by the record 
of said Court, ready to be produced, would appear. 

The answer, after thus setting forth the decree of the Court in 
Connecticut, further states, that Olney, after the entry of said decree, 
collusively assigned said judgment to the plaintiff* in this action ; 
and concluded with an averment, that the facts set forth as found by 
the Superior Court of Connecticut, were true. 

To this answer, the plaintiff put in a reply, denying all its alle- 
gations. 

On the trial, the plaintifi* produced the record of the judgment upon 
which the action was brought, by which it appeared, that the Sherifi* 
had served the capias personally on the defendant, and by which 
be was stated to be in custody, &c. ; and also proved the assign- 
ment of the judgment-by Olney to the plaintiff*. 

The defendant then offered in evidence, an exemplified copy of 
the record of the proceedings in the Chancery suit in Connecticut. 
On examination, it appeared to correspond with the statement of 
those proceedings in the defendant's answer, except in the follow- 
ing particulars: — The defendant did not complain in his petition 
in that suit, as he alleges that he did in his answer, that said New York 
judgment was wrongfully and fraudulently procured to be entered up 
by Olney without the knowledge of the defendant, and upon a 
cause of action which he knew was false and groundless, and to 
which he knew the defendant had a good defence, which he in- 
tended to interpose, and which he was prevented from interposing 
by the deceitful practices of said Olney, and that said judgment 
having been so fraudulently procured, it was unjust and iniquitous 
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for Olndy to prosecute upon it ; but the only allegations in the pe- 
tition in which fraud was mentioned, were stated in language as fol- 
lows : — ** That Olney, by mistake or contriving, or intending to ha- 
rass and defraud said petitioner, commenced suit against him/' &c. 
" That Olney, in further pursuance of said mistake or design to de- 
fraud, caused the capias in said suit to be served on the peti- 
tioner." ** That Olney, in further pursuance of said mistake or de- 
sign to defraud, caused said suit to be returned to said Court, and 
there further prosecuted." And at the end of these allegations was 
this summary : — ** And so said petitioner was by mistake or design^ 
and without any fault on his part, deprived of all opportunity to 
make his defence in said suit." The Court in Connecticut did not, 
as the answer alleges, find the facts to be true, as they are stated 
in the answer, but they found them to be true as they were set forth 
in the petition. And finally, the Court in Connecticut did not, as is 
alleged in the answer, '* adjudge, order and decree that the judg- 
ment was fraudulent." Their whole judgment was, that " this Court 
do now, in accordance with the advice of the Supreme Court of Er- 
rors, find the facts set forth in said petition to be true, and do there- 
fore enjoin the said Olney, that he do forever desist from prosecuting 
his said action upon said judgment, under the penalty of 1000 dol- 
lars." 

The plaintifif's counsel objected to the said record as inadmissible, 
and the Court excluded it ; to which ruling, the defendant's coun- 
sel excepted. 

No other evidence being offered on the part of the defendant, the 
Court directed the jury to find a verdict for the plaintifi*, with inte- 
rest, to which the defendant excepted. 

The jury accordingly found a verdict for the plaintifiT, for 834 
dollars 76 cents. 

E. Terry^ for plaintiff. 

A. Childy for defendant. 

Paine, J. — ^On the trial of this cause, I certainly entertained and 
expressed a very decided opinion that the decree in Connecticut 
could not be used as a defence to this action. It struck me that a 
judgment of this Court could not be impaired by anything done by 
a Court sitting out of this State ; and that to admit the decree from 
Connecticut, as an estoppel, would be, in effect, to assent to a judg- 
ment of this Court's being vacated or set aside by the Courts of that 
State. The views which I took on the trial have not been at all 
changed, but rather confirmed, by the argument on appeal, and sub- 
sequent examination. 

There are three objections to this Connecticut decree's being ad- 
mitted as an estoppel, or indeed, as evidence at all. First : the de- 
fence which it is offered to sustain, cannot be set up to this action. 
Secondly : it furnishes no proof of the defence for which it is offered ; 
and Thirdly : the decree in Connecticut is void, because it was pro- 
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nounced in violation of the constitation of the United States. I will 
consider these objections in their order. 

First : The answer sets up, that the judgment sued upon was ob- 
tained by fraudulent practices of the attorney and his client, in the 
course of the suit in which it was recovered, upon a claim in itself 
fraudulent and unfounded. The answer, therefore, would seem to 
impeach the judgment upon the merits, as well as upon the ground 
of fraudulent practice in the suit in which it was recovered. But 
the counsel for the defendant seemed to think that there was a dis- 
tinction between a plea impeaching it upon the merits or for fraud 
on the trial, and a plea impeaching it for fraudulent practice in its 
recovery ; and defended the answer as being a plea of the latter 
kind ; and although I know of no such distinction for his purpose, 
either at law or in equity, yet I shall consider his ca^ in the light in 
which he contended that it was maintainable. 

The alleged fraud in the recovery of the judgment is, that the 
'plaintiff's attorney, after his arrest, promised the defendant, who re- 
sided in Connecticut, and was here transiently, that he would not 
proceed with the suit without giving him notice ; that the defendant, 
relying upon this, made no defence ; but that the attorney, without 
giving him any notice, proceeded to take an inquest by default 
against him, and entered judgment. The question, therefore, is, 
whether this fraud can be set up by way of plea or answer, as a bar 
to an action on the judgment. 

Courts of law have always upon motion exercised the most un- 
limited equitable powers over their own practice and proceedings. 
To set aside judgments or other proceedings upon motion, as irregu- 
lar or fraudulent, is of such frequent occurrence, as to form a very 
considerable part of their business. A knowledge of their own rules 
and practice, and of the proceedings immediately before them, ena- 
ble them to correct any irregularity or malpractice, with much 
greater advantage and justice, than could be done by any other tri' 
' buiial, even within the same jurisdiction. It has, therefore, become 
an established rule, that Courts within the same jurisdiction have 
no power, in this respect, over each other's proceedings. It is true 
that Courts of equity of the same State do exercise a jurisdiction, 
on the ground of fraud, with respect to judgments recovered in 
Courts of common law ; but this is not done in the way of correct- 
ing, vacating, or impairing the judgment, but by arresting a party 
through his conscience, and restraining him from committing further 
fraud by any attempt to enforce the judgment. 

This has always been the law of this State, and of every country 
living under the system of the common law. And it is still the law, 
unless the law, in this respect, has been changed by the alterations 
lately made in our Courts and practice, by the constitution and code. 

The constitution has abolished Courts of equity, and vested their 
powers in the Courts of common law. But I do not imagine that 
it has thereby confounded the established distinctions between legal 
and equitable proceedings. Much less do I suppose that it has ena- 
bled Courts of law, with their newly conferred equitable powers, to 
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do what Courts of equity before never did, or that it has in any 
manner changed in Courts of law, the mode of exercising those 
equitable powers, which they were before in the daily habit of exer- 
cising. 

Now, although Courts of equity have laid hold of the con- 
sciences of parties and restrained them from enforcing fraudulent 
judgments, when their aid has been directly invoked for that pur- 
pose upon a suitable case presented to them, yet I am not aware 
that they have ever allowed a judgment to be impeached upon the 
ground of fraud, when their aid has been sought to enforce it. To 
take the familiar case of a creditor's bill, brought to have execution 
of a judgment, has a defence ever been allowed to such a bill, that 
the judgment was obtained by fraud ? I think it never has been, and 
that, upon principle, it never could be done. 

Whatever equitable powers, then, theconstitution has conferred 
upon Courts of law, it heus not made that a defence, which would, 
not before have been a defence in a Court of equity. For it has* 
merely transferred to the former the powers and jurisdiction of the 
latter. I think it will hardly be contended, that the constitution, by 
making this transfer, has in any respect changed the systems of 
equity and common law, as they before existed, or the modes of pro- 
ceeding. 

The changes introduced by the code, however, are of a different 
character. By abolishing all distinction between actions at law and 
suits in equity, and the forms of all such actions and suits, and all 
the forms of pleading heretofore existing, it has caused not a little 
trouble and perplexity among the profession, on the subject of plead- 
ing. This has been still further increased by that provision which 
directs, that issues of fact, in actions for the recovery of money 
only, or of specific real or personal property, shall be tried by a jury, 
and all other issues by the Court. Formerly, all issues in equity 
were tried by the Court, unless the Court ordered a trial by jury; 
but by our present practice many of those issues must be tried by a 
jury. A still greater difficulty occurs in actions for the recovery of 
money, or specific real or personal property, where a defence is set 
up which was formerly of exclusively equitable cognisance ; for the 
code has made no special provision for such a case. But it may 
be doubted whether rights, which were formerly of exclusively 
equitable cognisance, and which now, if attempted to be asserted by 
action, must be tried by the Court, can, if set up as matters of 
defence, be tried by a jury. 

It is to this state of doubt and uncertainty, consequent upon so 
entire a change, that we are probably indebted for the defence set 
up in this action. Such a defence, before the code, would never 
have been thought of by the learned counsel who drew the answer 
in this action. It is not strange, that afler the destruction of all our 
old guides in practice and pleading, such a defence should be at- 
tempted ; but unless we are to consider the established principles, 
as well as the forms of law, as having been subverted by the code, 
I cannot think that such a defence can be maintained. 
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Before the code, the only defence which could have been pleaded 
in this action, would have been nul tiel record. Nil debet, or any de- 
fence upon the merits, or which went to question the conclusiveness 
of the record, would have been entirely inadmissible. The only is- 
sue to be tried, the issue of nul tiel record, would have been tried by 
the Court. The record being in this Court, the Court would have 
tried it by inspection, and no other evidence on the part of the 
plaintiff or defendant could have been offered. 

These were the rules of pleading and trial before the code, and 
I am not aware that the code has altered them. The code has 
abolished the forms of pleading, but it has not abolished all the rules 
of pleading, nor the principles of law ; nor has it made that a defencet 
which before would not have been a defence, either at law or 
in equity. It has not abolished the principles, that rights secured by 
a judgment cannot be contested ; that the evidence furnished by the 
record of such judgment cannot be controverted ; and that on pro- 
ducing the record, the plaintiff is entitled to judgment. Nor has it 
abolished or altered the rule of pleading, that in an action on such 
judgment, nothing can be pleaded except nul tiel record, or that there 
is no such record. For this rule is only a corollary from the legal 
principles I have just referred to. The judgment being final and 
conclusive, it necessarily follows that the law will allow the defend- 
ant only to deny its existence, but not to question its force or resist 
its operation. 

If the defendant wished to impeach this judgment for the alleged 
fraud, his obviously proper course was, to apply to the Court, by mo- 
tion, to have it set aside. There has never been any other mode of 
doing it, and there can, in the nature of things, be no other mode 
now. If the judgment was recovered by fraud, it should be set 
aside, and the subject matter of it should be tried over again ; if it 
was not recovered by fraud, it should remain undisturbed and a new 
trial ought not to be had. Before a second trial, therefore, this ques- 
tion of fraud must be settled. 

Suppose it were otherwise, and that the defendant is right in at- 
tempting, as he does, to bring all these matters, both the question of 
fraud, and the rights of the parties upon the merits of the case itself, 
to trial before a jury at the same time, what would be the state of 
things presented on the trial ? If the judgment was recovered un- 
fairly, the whole matter should be tried over again by evidence in- 
dependent of the judgment, and the judgment should not be used as 
evidence. If recovered fairly, then no other evidence than the judg- 
ment should be admitted. And this view is not affected by the fact, 
that in this case there is a judgment record which is, as is alleged, 
conclusive evidence of the fraud, and therefore the fraud is estab- 
lished ; for in other cases, the same defence of unfairly recovering 
the judgment may be set up, without a record to furnish conclusive 
evidence of it. And then, is the plaintiff to use his judgment as evi- 
dence, or not? How is this to be determined? There are two 
things to be tried ; the fairness of the recovery of the judgment, and 
whether the judgment is right in itself. If the first should be deter- 
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mined in favor of the plaintiff, then all he has to do is to produce 
his judgment to prove his title to recover, and the defendant could 
not controvert it. But, if determined against him, he must resort to 
other evidence, subject to be contradicted by the defendant Now, 
how is it to be ascertained which course is to be taken ? Is the jury 
to go out and pass upon the question of fraud, and then come bak 
and try the case upon the merits ? Such an arrangement would cer- 
tainly betoken progress enough to satisfy any one. 

If this trial bad taken place, the attitude of the parties towards 
each other would have illustrated the inconsistency of the whole 
proceeding, and the utter confusion of ideas involved in it. The par- 
ties would have been armed with estoppels point to point, — estoppel 
against estoppel. The defendant would have said, my estoppel shows 
that your juagment was fraudulently recovered. The plaintiff would 
have replied, that is no matter ; my estoppel shows that you owe me 
the debt ; that it is all right upon the merits ; and to try the cause 
over again could do you no good, for in any event the Court must 
render judgment in my favor. My judgment imports absolute verity 
as well as yours. What then is the state of the proof? That a 
righteous judgment has been recovered by unfair means. Would it 
be worthy the serious occupation of a Court of justice to allow such 
a trial to proceed further ? 

Secondly. — None of the allegations of the answer are supported or 
proved by the record offered in evidence. The answer sets up fraud 
in the recovery of the judgment, and that only as a defence. It 
says nothing about its having been recovered through any mistake. 
It also alleges, that the petition in chancery presented to the Court 
in Connecticut stated the judgment to have been fraudulently recov- 
ered, and that the Court found the facts stated in the petition to be true 
as alleged in the answer, and adjudged and decreed that said judg- 
ment was fraudulently recovered. Now, so far from this being true, 
the petition stated no such thing, and the Court neither found nor 
decreed anything of the kind. The only statements of the kind in 
the petition are, that Olney by mistake, or contriving and intending 
to harass and defraud the defendant, commenced his suit in this 
Court ; that in further pursuance of said mistake or design to defraud, 
he caused the capias to be issued ; and that in further pursuance of 
said mistake or design to defraud, he caused the suit to bo returned 
to this Court, and further prosecuted ; — and that so, said defendant 
was, by mistake or design, deprived of all opportunity to make his 
defence. 

The entire difference between the statements of the petition as set 
forth in the answer, and the statements actually made by the petition, 
is too obvious to require comment. The petition does not allege fraud, 
but either mistake or fraud ; and the Court finds nothing except that 
the facts set forth in the petition are true— certainly, this is no finding 
of fraud. If it is a finding of anything, it is a finding of mistake or 
fraud. It is therefore impossible to tell which of the two the Court 
intended to find. The plaintiff has as much right to say that it is^ a 



THE NEW-YORK LEGAL OBSERVER. 170 

Superior Ckmrt — Thomas Dobson v. Abner T. Pearte. 

finding only of mistake, as the defendant has to say it is a finding of 
fraud. 

Finally, the Court did not decree that the judgment was fraudulent, 
but simply decreed an injunction restraining the plaintiff* from prose- 
cuting his action upon it. The record, therefore, introduced by the 
defendant on the trial to prove his plea, failed to prove it in every 
particular. 

Thirdly. — ^The decree in Connecticut was pronounced in violation 
of the Constitution of the United States, and of the act of Congress 
in pursuance made of it. 

The Constitution provides, that '' full faith and credit shall be given 
in each State, to the public acts, records and judicial proceedings of 
every other State ;" and authorises Congress to ** prescribe the man- 
ner in which such acts, records and proceedings shall be proved and 
the effect thereof." The act of Congress, of 26th of May, 1790 
(Ch. 11), after providing for the mode of authenticating the acts, 
records and judicial proceedings of the States, declares, that ^'the 
said records and judicial proceedings, authenticated as aforesaid, shall 
have such faith and credit given to them, in every Court within the 
United States, as they have by law or usage, in the Courts of the 
State from whence the said records are or shall be taken." 

In several particulars, these provisions of the Constitution and act 
of Congress have been much contested in various States of the Union. 
The principal question has been, whether a judgment, recovered in 
a Court having no jurisdiction of the person by the service of process, 
was within these provisions. In discussing this question, in the 
earlier cases, the just distinction between foreign judgments, and 
judgments of States of the Union, was by no means as clearly under- 
stood as it is now, and the Coutrs manifested a disinclination to take 
any such distinction, and when compelled to do so, retraced their 
steps with reluctance {Starbuch v. Murray^ 5 Wend. 166). 

Anterior to and cotemporaneously with this discussion, the ques- 
tion whether the merits of foreign judgments could be inquired into, 
was much agitated in England, and a variety of opinions were enter- 
tained about it. Some of the earlier cases denied, while others 
maintained, that they could be. Some of the judges thought that 
such judgments were only prima facie evidence, and that the defend- 
ant could show them to be wrong upon any ground, while others 
contended that they should be allowed to be impeached upon two 
grounds only, viz., a want of jurisdiction, and fraud, and not gener- 
ally upon the merits. This last view, after a long discussion and 
opposite opinions, seems to have been adopted by the Courts of Eng- 
land as the correct one. The light of this discussion, which in truth 
does not reach the subject as it exists under our Constitution, seems 
to have guided our Courts when the subject of State judgments 
came first under their consideration; and although a case never 
arose (or has since arisen) in any Court, where a State judgment 
was attempted to be impeached for fraud, yet when the legitimate 
ground of a want of jurisdiction was set up, in some few of the 
earlier caseSi f he Courts threw out dicta^ entirely Qhiter^ that such 
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judgments might be impeached for want of jarisdiction, or fraud ; 
thus adopting and applying to State judgments the rule then urged 
and since applied in England* as the true rule in relation to merely 
foreign judgments. 

The true constitutional rule having become better understood, and 
the Courts generally having got over their reluctance to adopt it, 
where such reluctance existed, the later and better considered cases 
will be searched in vain for any such dicta* "Not a word about fraud 
is to be found in the following cases, but only about a want of juris- 
diction. Aldrich v. Kinney, 4 Conn, R. 380; Wood v. Watkinson^ J 7 
Conn. R. 500 ; Bissel v. Briffgs^ 9 Mass. R. 462 ; Jacobs v. Hull, 12 
Mass. R. 26 ; KUbum v. Woodworthf 5 J. R. 41 ; Robinson v. Ward, 8 
J. R. 86 ; Dennison v. Hyde, 6 Conn. R. 508 ; M*Rae v. Matioon, 13 
Pick. R. 53 ; Moren v. Killibrew, 2 Yersr. R. 376 ; Gleason v. Dodd^ 
4 Metcalf, R. 333 ; Hall v. Williams, 6 Pick. R. 239 ; Read v. Pratt, 
2 Hill R. 64; Starbuch v. Murray, 6 Wend. R. 158; Shumway v. 
Stillman, 6 Wend. R. 447. 

As I understand the rule, now established, in relation to State 
judgments, it is this : If there is a judgment, it cannot be inquired 
into for any cause whatever, and although there may have been fraud 
in its recovery, it is still a judgment and not void. But if the Court 
rendering it had no jurisdiction of the person, then there is no judg- 
ment, and the Constitution of the United States does not apply. In 
my opinion, not an adjudged case, except the one we are considering 
from Connecticut, can be found against this rule as I have stated it, 
while many of the very highest authority can be cited in its favor. 

Chief Justice Parsons, of Massachusetts, has the merit of having 
laid down the rule correctly, even before it was settled by the Su- 
preme Court of the United States. In Bissel v. Briggs (9 Mass. R. 
462), he enters into a most elaborate consideration of the whole sub- 
ject, discusses, in its fullest extent, the difference between foreign 
and State judgments, and concludes by saying : '' Such judgments, 
so far as the Court rendering them had jurisdiction, are to have in 
our Courts full faith and credit." " The defendant Briggs must be 
considered as a party to a judgment rendered against him by a Court 
which had jurisdiction of the cause, and of the parties to it. He 
cannot therefore, in my opinion, be admitted by evidence to impeach 
that judgment, or to deny it, or in any manner to derogate from the full 
faith and credit to which it is entitled." 

In Starbuch v. Murray (5 Wend. 158V the Court say: " If the juris- 
distion of the Court is not impeached it nas the character of a record 
and for all purposes should receive full faith and credit." 

In Moren v. Killibrew (2 Yerg. R. 376), the Court of Tennessee pre- 
sents the distinction which governs these cases in a very lucid man- 
ner. The action was on a judgment from Kentucky, and the Court 
says : " We must advert to the distinction between void and voidable, 
between a judgment that is irregular or erroneous, and one that is 
void or a nullity. The one is valid to some extent ; the other is 
valid to no extent. Irregular and erroneous judgments are valid and 
good until set aside or reversed on error. Void judgments, or such as 
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are a nullity, have no operation whatever. If the judgment of the 
sister State now in question is of the first class, it is evident that the 
Courts of this State cannot give relief to the defendant, as that relief 
is in its nature limited to the Court wJiere the judgment was rendered^ 
or to the revising Courts of the State of Kentucky. This Court con- 
fines itself within that narrrow limit of inquiry, incidental from 
necessity to all Courts which are called upon to enforce and carry 
into effect the judgment of some other Court. That limit is an 
inquiry into the jurisdiction of the Court, rendering the judgment 
sought to be enforced." 

And the Courts have gone so far as to hold, that even a mistake in 
making up the record could not be shown ; so entirely obedient and 
unquestioning is the faith which is required by the Constitution. In 
Hall V. Williams (6 Pick. R. 239), the Court says : " If it appear by 
the record of a judgment of a sister State, that the defendants had 
notice of the suit, we are inclined to think it cannot be gainsaid. 
For, as we are bound to give full faith and credit to the record, the 
facts stated in it must be taken to be true judicially ; and if they 
should be untrue, by reason of mistake or otherwise, the aggrieved 
party must resort to the authorities where the judgment was ren- 
dered for redress." A similar opinion was intimated in Reed v. Pratt 
(2 Hill R. 60), and Bicknell v. Field (8 Paige 440) ; but this particular 
point can hardly be considered settled. 

The case of M'Rae v. Matoon (13 Piok. R. 63), is directly in point 
for our purpose. In that case, under a plea of nil debet to an action 
on a judgment of a Court in North Carolina, the defendant, on the 
trial, was permitted to show that the judgment was recovered by 
fraud ; the plaintiff'^s attorney having stated that the action had been 
discontinued ; and upon this issue the jury found a verdict for the 
defendant. The Court however set aside the verdict, saying : " The 
question is, in substance, whether the defendant may prove under 
this issue, that the judgment was obtained by fraud and misrepresen- 
tation. We are entirely satisfied, that while the judgment remains 
apparently in full force, the defence cannot be made against it. If 
this were not so, there would be no end of litigation. If the first 
judgment were thus to be rendered void, the second is liable to the 
same allegation, and the third, and so on. The law would become 
a game of fraud, in which the greatest rogue would become the most 
successful player. If any proceedings have taken place in the Court 
in North Carolina which would avoid the judgment obtained against 
the defendant, the application must be made to the judicial Courts 
there. But so long as the judgment remains in full force the Courts 
in Massachusetts cannot go behind it." Clearly, either this case is 
not law, or the decree in Connecticut is unconstitutional. It will be 
observed, that no technical objection is set up on the ground that a 
Court oC law could not entertain the defence of fraud. The reason- 
ing of the Court is, that no Court of a sister State can entertain it 
(and see Bicknell y. Field, 8 Paiges R. 440). 

But it is necessary that I should notice the grounds upon which 
the decree is sustained by the Court of Errors of Connecticut, as 
those grounds are stated in their opinion. 
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One ground is, that the proceeding in Connecticut was not '^ an 
attempt to impeach the New- York judgment." And the Court says : 
^* In granting an injunction against proceedings at law, whether in a 
foreign or domestic Court, there is no difference ; the Court of Equity- 
does not presume to direct or control the Court of law ; but it con- 
siders the equities between the parties, and acts upon the person, and 
restrains him from instituting and prosecuting an action " {Pearce v. 
Olney, 20 Conn. R. 564). 

I am unable to assent to this reasoning. In the first place, it as- 
sumes, that under the Constitution of the United States, there is no 
difference between a Court of Equity in New- York, restraining a party 
from proceeding in New York to enforce a judgment of a Court of 
New- York, and a Court of Equity in Connecticut restraining him 
from proceeding upon it in Connecticut. There is this difference at 
least, that the Constitution cannot apply to the former case, while it 
may well be contended that it does apply expressly to the latter. 
This is a naked assumption of the Court, for which no reasons are 
given, and in support of which no authorities are cited. I shall en- 
deavor to show that it cannot be supported either by reason or 
authority. 

Both before and since the case of Mills v. Duryea^ there has been 
a looseness in the language eniployed, in speaking of the effect to be 
given to judgments under the Constitution and act of Congress. It 
is sometimes said that the Courts of Massachusetts are bound to 
give the same effect to a New- York judgment that the Courts of 
New- York would give to it. But this is not the language nor mean- 
ing of the Constitution and act of Congress. Their language and 
meaning are, that it shall have the same effect as in the Court where 
it was recovered ; or to take the present case as an instance, that it 
shall have the same effect in Connecticut as it has in the Superior 
Court of New- York, and not in a Court of Equity of the State of 
New- York. 

This is very clear from the language of the act. ** The said 
records and judicial proceedings shall have such faith and credit given 
to them, in every Court within the United States, as they have, by 
law or usage, in the Courts of the States from whence the said re- 
cords are or shall be taken." In this sentence, the word " taken," at 
its close, does not relate to the antecedent word " State," but to the 
word ** Courts." Records are said to be taken from Courts, but could 
not with any propriety be said to be taken from a State. If the 
mere act of transportation had been meant, the word ** brought " 
would have been used. But a record cannot be taken from " Courts " 
or from more than one Court. The plural, " Courts," was used merely 
because the plural " records " was used before and after ; but the 
same meaning would have been expressed by the words, " as in the 
Court of the State from whence said record is or shall be taken." 

The interpretation which I have put upon the act is fully sustained 
by the construction given to it in Mills v. Duryea (7 Cranch, R. 481) ; 
which case must be regarded upon this subject as the supreme law 
of the land. In that case, Mr. J. Story, in delivering the opinion oi 
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the Court, immediately after quoting the act in hcBc verba at length, 
says : ** The act declares that the record, duly authenticated, shall 
have such faith and credit as it has in the State Court from whence 
it was taken/' 

That this construction given to the act bjf the Court was not a 
careless or unintentional one, is very clear from Mr. J. Story's com- 
mentaries on the Constitution (vol. 3, p. 183), one of the most carefully 
written of his works. There again, after quoting the whole act, 
he says : '' It has been settled upon solemn argument, that this enact- 
ment gives records the same faith and credit as they have in the 
State Court from which they are taken." 

If this be the true construction of the act, I suppose it disposes of 
the question ; for it will hardly be contended that our Court gives 
the same effect to one of its own judgments, that the Court in Con- 
necticut considered that they had given to it. 

We have very high authority in our own State for saying that 
the proceeding in Connecticut was unconstitutional, and would not 
have been entertained by our own Court of Chancery. Considering 
the exclusive devotion of our Court to Chancery learning and prac- 
tice, this may perhaps be considered as high authority as that of the 
Court of Errors of Connecticut upon such a subject. In Bicknell 
V. Field (8 Paige, 440), Chancellor Walworth, where an action was 
brought upon a judgment of a Court of Massachusetts, in the Su- 
preme Court of this State, and a bill was filed in the Court of Chan- 
cery to restrain the suit, declared that the provision of the Constitution 
was as binding upon the Court of Chancery as upon the Supreme 
Court. And he added, " It is at least doubtful, however, whether 
any Court in this State has any right or power to inquire into the 
regularity of a judgment recovered in one of the Superior Courts 
of a sister State, after a personal service of the process upon the 
party against whom such judgment was obtained. And it certainly 
would not be giving full faith and credit to the record of a judgment 
jn a sister State if the party against whom that judgment purported 
to have been obtained were permitted to allege and show, in the 
Courts of another State, that no such judgment was in fact given, or 
authorised to be entered by the Court ; but that the judgment record 
was made up and filed fraudulently by the clerk of the Court without 
authority." 

Upon the whole I am of opinion that the judgment for the plaintiff* 
ought to be affirmed. 
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General Term, December , 1851. 

Before INGRAHAM and WOODRUFF, Judges. 

Isaac Clark against Philip Levi. 

Goods sold to minor upon verbal promise of burbty — statute of 

FRAUDS. 

Where goods are sold to a minor upon the promise of another to be responsible for him, 

saoh contract is within the statnte of frauds. 
The infancy of the purchaser does not alter the liability of the surety. The statute of frsuds 

applies equally to such a contract, whether the principal is a minor or noL 

The facts of the case appear in the opinion of the Court. 

Ingraham, First Judge. — There was but one witness examined in 
this case, and he stated what the contract was between the parties. 
There are no facts in dispute to be settled by the jury, and it was the 
province of the Court to declare the law as applicable to the state 
of facts proved and instruct the jury as to their finding. 

The plaintiff sold goods to the defendant's son, upon the promise of 
the defendant to be responsible and to pay for them if the son did 
not. 

The son was under age, and the plaintiff refused to trust him be- 
cause he was an infant. But upon defendant's promise to be respon- 
sible and to pay for them if the son did not, the plaintiff agreed that 
the son might have what goods were wanted, and the same were sold 
at six months' credit. 

Tile infancy of the purchaser does not alter the liability of the 
surety. The contract with the infant was a good contract which he 
could enforce on his part, and which was only voidable on the part 
of the infant if he saw fit to avail himself of his personal exception. 
But until the defence of infancy was made, the contract was other- 
wise valid (Chitty on Contracts, p. 126, and cases cited). I am at a 
loss to find any ground upon which the promise can be taken out ot 
that class which is conceded to be within the statute of frauds, viz : 
where the promise, though made at the same time and though it formed 
an essential ground of credit given to the principal debtor, was only 
collateral to the principal contract. 

There was no part of the conversation or promise which sanctions 
the supposition that the defendant intended or agreed to be the prin- 
cipal debtor. His first enquiry was to know why the plaintifi* would 
not trust the son Joseph — and on being told that he was under age, 
and that plaintifi* would sell to Joseph if the defendant would endorse, 
the defendant refused to endorse^ but said his word was as good as 
his endorsement and he would be responsible. There can be no doubt 
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of the meaning of this promise to guarantee the debt of Joseph. 
Bat even if there was any doubt it was afterwards removed, when 
the defendant added, if Joseph did not pay for the goods he would. 
The Witness adds, the goods were furnished to Joseph at six months 
credit. Unless the whole credit was given to the defendant, then 
the contract was within the statute and the express condition of this 
was to pay in case Joseph did not (13 Wend., 122). 

If the promise had been to do what was asked of the defendant in 
the first instance, viz: to endorse the note of Joseph, there could be 
no doubt that such a promise would be void. Certainly a promise 
to be resposible in lieu of the endorsement does not add to its validity. 

The case in 1 Burrows, 373, does not apply. There no agree- 
ment was made by the infant, but the written paper signed by 
the defendant proposed an advance of money for the use of the in- 
fant. 

In that case, the Court held the contract binding on the defendant, 
because there was no contract with the infant, and no priority be- 
tween the plaintiff and infant, and inasmuch as the infant was not 
liable at all, it followed that the undertaking of the defendant was 
an original undertaking and that he was liable (2 B. & Al., 616). 

The judgment must be reversed and judgment ordered for the 
defendant. 



{Special Teiin.) 
Before Hon. DAKIEL P. INGRAHAM, Fint Judge. 
Smith, administrator, &c. against Edmonds. 

ADMINISTRATOR DE BONIS NON — ^LIABILITY OF AGENT OF PREVIOUS ADMIN- 
ISTRATOR POWER OF ADMINISTRATOR DE BONIS NON WITH THE WILL 

ANNEXED OVER REAL ESTATE, WHERE THERE IS A DEVISE IN TRUST 
OR POWER OF SALE TO EXECUTORS. 

An administrator, de hani$ mm cum tettamento annexo, appointed in the State of New York, 
cannot call apon the agent of the executor under the will to account for money collected as 
rents of lands in another State, nor for money collected as rente of lands in this State, in 
respect of which there is a devise in trust or power of sale to an executrix. 

Nor is the agent of an executrix liable to account for proceeds of personal property belonoing 
to the estate in his hands, to the administrator de bonis non cum tettamento annexo. The 
agent la liable to the executrix and her personal representatives. The executrix is liable to 
the estate, and the remedy of the administrator is against her personal representatives. 

Suit in the nature of action for an account under the code of pro- 
cedure. Plaintiff claimed as administrator, de bonis non^ with the 
will annexed of Joseph Nelson, deceased, who died October, 1830, 
leaving a will appointing an executor, and Catharine, his wife as 
executrix. Letters testamentary were granted her, and afterwards, 
in 1845, she died, having previously married a Mr. Robertson. The 
balk of the testator's property was real estate in New York. He 
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also at the time of his death owned a house and lot in New Bruns- 
wick, New Jersey. In 1835, the executrix had loaned 83000 to one 
Sayre, and the same was secured by a bond and mortgage on a house 
and lot in West Broadway, New York. The complaint alleged that 
since the death of the testator the defendant'' as ageni^ had always 
collected the rents and income of the estate ; that in 1889, he had re- 
ceived 83000 on the transfer of the Sayre mortgage ; that in 1844, 
the executrix mortgaged a house and lot in Franklin street, by sell- 
ing the same to the defendant for a nominal consideration, and he 
af^r executing the mortgage for 86000, which he received, and then 
for a nominal consideration reconveyed the premises to the execu- 
trix. The will gave the executrix power to sell, but not to mortgage 
the real estate. 

The defendant set up in answer that Mrs. Robertson did not act 
as executrix until 1835, and that his connection with the estate com- 
menced in that year ; that what money he had collected of the per- 
sonal estate during the lifetime of Mrs. Robertson, he had paid over 
to her, as well as the rents of the real estate, and what rents he had 
collected since her death had been principally paid over to the lega^ 
tees under the will. That any balance in his hands was pro- 
ceeds of real estate, and he denied his liability to account to the 
plaintiff therefor. He also denied his liability to account to the 
plaintiff in his capacity of administrator de bonis rum of the estate 
of Joseph Nelson, deceased, for any monies that came to the hands 
of the defendant as proceeds of the personal estate of the testator 
while acting as agent of Mrs, Robertson, executrix. 
' The cause was referred to Philo. T. Ruggles, Esq., as sole referee. 
The plaintiff having offered proof of the leading allegations in his 
complaint, the referee decided and reported that the defendant had 
received money belonging to the estate of the testator, for which he 
must account to the plaintiff; that these monies comprised all mo- 
nies received by the defendant, whether proceeds of real or of per- 
sonal estate, from the year 1835 to the time of the appointment of 
theplaintiff as administrator. 

Ine defendant moved at Special Term for re-hearing and to set 
aside the report of the referee, upon the grounds of objection taken 
by him before the referee and referred to in the opinion of the Gouit 
below. 

Albert Mathews^ for the defendant, made and argued among otheisy 
the following points : 

L — ^An executor or administrator as suchf has no power over, right 
to, or interest in the real estate of the deceased, or to an account- 
ing for the rents and profits thereof {Overseers of Bridgteaier v. 
Overseers of Brookfield, 3 Cow. 301). 

1. The plaintiff is administrator, etc., only of the goods, chattels, 
and credits, and the assets of the testator left unadministered {Oard- 
iner v. Derring, 2 Edw., Chy. R. 131, 2 R. S., p. 72, sec. 17). 

2. The statute defines and declares what properly of the deceased 
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18 assets^ and the administrator's bond is confined to personalty 
(2 R. S., p. 82, sec. 6, 7, 8 ; Ibid, p. 77, sec. 42). 

8. The office of an executor or administrator is not predicable of, 
and has no connection with or reference to a devise of real estate or 
any real property of a deceased person, and relates exclusively to 
his personal estate (2 Blackstone's Com., p. 566 ; 2 R. S., p. 83, sec. 
6, 7 and 8 ; Conklin v. Egertovls Administrators^ 21 Wend. R., p. 437). 

4. An executor or administrator executes only the testament of the 
deceased and a devise, or will of real estate is a conveyance (same 
authorities). 

5. Power over real estate given by will to an executor is a per- 
sonal trusty confided to him in addition to the power of his office as 
executor (same authorities). {In the matter of Tselson Plaee^l^lj^%h\ 
Observer, 217 ; JoJmson v. Gibbons^ 5 Wendell's R., 224; Bogert v. 
HerUll, 4 Hill. R., 612 ; Wills v. Cooper, 2 Ham. Ohio R., 124 ; 
Sugden on Powers, 171). 

11. — ^The land in New Jersey and the rents of it, are not assets in 
the hands of an administrator in New York. 

UL — An administrator de bonis nonia entitled only to the goods left 
unadministered by the former administrator or executor, which remain 
in speciCf and there is no privity between the administrator de bonis 
non and the former administrator or executor, nor can he sue upon 
contracts made with either of them in their official capacity though 
made in consideration of the assets of the deceased,(8old or convert- 
ed. Groods or personalty not remaining in specie, are administered. 
There is no privity between the administrator de bonis non and 
the first administrator {Rossy administrator, de bonis non v. Suttonf 

1 Bailey's South Carolina R., 126 ; McCoy v. Cfilmore, administra- 
tor, 7 Ham. Ohio R., 268 ; Potts v. Smith, 8 Rawle, 861 ; Young v. 
Wickliffe, 7 Dana, 447 ; Chaniberlainy administrator, v. Bates, 2 Porter, 
Ala. R., 550 ; Saffrans, administrator, v. Kennedy, 7 J. J. Marsh Ky. 

R., p. 188). 

A. F. Smith, for plaintiff, made and argued the following points : 

I. — ^The plaintiff as administrator with the will annexed, has by 
statute the same rights and powers, and is subject to the same duties 
as if he had been named executor. The plaintiff stands in the 
same position towards the defendant as would Mrs. Robertson, ex- 
ecutrix, if living {Egerton*s Administrator v. Conklin, 25 Wen., 225 ; 

2 R. S., 185, sec. 28, 8d edition). 

II. — ^The will directing as sale of the real estate and the division 
of proceeds on the majority of the youngest child, the land is to be 
considered in equity as money {Bogert v. Hertell, 4 Hill, 408 ; Craig 
V. Leslie, 3 Wheaton, 577 ; Byron v. Stewart, 8 Desau., 148 ; Stagg 
V. Jackson, 2 Barb. Ch., 98, and 1 Comst., 206). 

III. — As to the New Jersey property, the executrix assumed a con- 
trol over it and the defendant acted as her agent in respect of it 
and is estopped from questioning her right (Story's Ag., sec. 217 ; 

3 Story*8 Egl, Jr., sec. 817 ; Nicholson v. Knowles^ 5 Madd. R., 46 ; 
Dickson v. Hammond, 2 Bam. and Aid,, 318), 
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IV. — The appointment of the plaintiff as administrator de bonis 
non had relation back to the death of the testator, and he takes all 
the rights and powers of the testator (as if his life had continaed) 
and of the intermediate executrix {Babcack v. Booths 2 Hill, 181 ; 
Valentine v. Jackson, 9 Wend., 502 ; Preist v. Benson, 2 Hill, 226. 

Ingbaham, First Judge. — ^This is an action of account to recover 
the proceeds of real and personal estate belonging to the estate of 
Joseph Nelson, deceased, which were received by the defendant. 
By his will Nelson left Mrs. Robertson his executrix, and two exec- 
utors, and authorised his executors to sell his real estate, invest the 
proceeds of it and apply the income as they deemed necessary to 
the support of his wife and children. Mrs. Robertson (who was 
the wife of the testator) became the executrix, and employed the 
defendant as her agent, to collect rents and receive other money 
of the estate parcel of the real as well as of the personal estate. 
After her deatn the plaintiff was appointed administrator with the 
will annexed, &c. 

Many of the questions which are presented on the points of the 
defendant's counsel are not necessarily to be decided at this time. 
The items forming the account must be passed upon at the time of 
accounting, if there is any property in his hands for which the de- 
fendant ought to account. 

The questions which properly arise on this motion are, 

1st, Whether the motion to dismiss the complaint should have been 
granted. 

2d, Whether any of the exceptions by the defendant on the trial 
are well taken. 

The motion to dismiss the complaint was made upon various 
grounds, unless the case comes within the first proposition of the de- 
fendant on that motioD, viz : that the plaintiff had not shown any 
goods, chattels, or credits of the testator over which the administra- 
tor had control, or within the ninth proposition that the defendant 
was not the agent of the plaintiff, but of Mrs. Robertson. All the 
other points stated relate to particular items, for which the plaintiff 
claimed an account, and formed no grounds for a dismissal of the 
complaint. 

Upon the first point, I think there can be no doubt that the plain- 
tiff has proven personal property to have been received by the de- 
fendant, which belonged to tne estate of Nelson. A bond and mort- 
gage belonging to that estate in possession of executrix was col- 
lected by defendant, both the interest and principal. The lease- 
hold estate was also personal estate, belonging to the administra- 
tor, and the proceeds were from time to time received by the de- 
fendant as the agent of the executrix. Both of these, if they re- 
mained the property of the executrix at her death, would pass to the 
administrator, on his appointment to the leasehold estate, be}'ond 
doubt, and the bond and mortgage presumptively, unless it appear 
affirmatively that it was for the proceeds of property which did not 
belong to the executrix as assets. For the purpose of d^cidin^ 
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whether the defendant should account or not, it is entirely immate- 
rial whether the balance is against him or not. He was acting as 
agent of the executrix and received monies in that capacity, and he 
is bound to account for the moneys so received. It would be no 
answer in such an action to say that he had paid moneys enough to 
balance the account, if he had not rendered any account of the mo- 
nies so received by him. The object of the action is first, the ac- 
counting, and second, the payment of any balance that may be due. 
Whether there is such balance or not cannot be ascertained until af- 
ter the account has been rendered. 

The motion to dismiss the complaint was properly denied, unless 
the ninth point was well taken, to which I will refer hereafter. 

The exceptions taken on the hearing before the referee relate 
mainly to the admission of the evidence of moneys received by the 
defendant for real and personal estate which belonged to the- testa- 
tor, and for mortgages executed by the executrix before the appoint- 
ment of the present plaintiff. 

There can be no doubt that for moneys received by the defendant, 
as agent of the executrix, even if derived from the real estate, he 
was liable to account to her as executrix, nor do I understand the de- 
fendant's counsel as denying such liability. But he insists that the 
plaintiff has no authority as administrator, &c., to exercise the au- 
thority which the executrix had over the real estate. 

Part of the property belonging to the estate of the testator was 
in the State of New Jersey. The rents of this property were re- 
ceived by the defendant. But over that property or the accruing 
rents of the property, the plaintiff has no control and can exercise 
no power. That an administrator appointed in the State of New 
York has no authority over the real estate of the testator which lies 
out of the State is beyond dispute (25 Wend., 229 ; 2 Ham., 124). 
Nor do I think the plaintiff has obtained any right by his appoint- 
ment, to call to account the agent of Mrs. Robertson for money re- 
ceived by him as such agent for the rent of that property. It is 
urged that the defendant was estopped from denying the right of 
Mr. Robertson to call him to account, and therefore that he could not 
refuse to account to the plaintiff. Neither of these positions can be 
sustained to the extent laid down by the plaintiff. As agent of Mrs. 
Robertson, the defendant could not deny his agency, but whether she 
was entitled to the rents so received by him, or whether he was lia- 
ble for them to others, was a question which he was not estopped from 
presenting, even if she had called him to account. So far as these 
rents had been collected and brought into this state by the deft, they 
would be considered as assets, for which he would be responsible to 
the executor ; but I am clearly of the opinion that the defendant is not 
bound in an action of this character to account to the plaintiff for 
these rents. The legal representatives of Mrs. R. may call him to ac- 
count for them, and probably in regard to this real estate, such legal 
representatives are tne only persons to call on the defendant for the 
account of monies so received. Whether or not under a different 
complaint the plaintiff might not obtain what is sought to be obtained 
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in this action, is worthy of consideration by him, but in this action I 
am at a loss to see the relation existing between the plaintiff and 
defendant in regard to the real estate of the testator. In the case 
cited of Es^ertorCs Administrators v. Conklin (25 Wen., 224), the 
power of administrators with the will annexed, over the real estate, 
is left in doubt, and in that case, in 21 Wend., 432, the decision of the 
Supreme Court was adverse to the exercise of such a power. In 
that decision I feel much inclined to concur. The power given to 
the executors being a discretionary power, might not have been 
granted to the administrator alone, and the disposition of the pro- 
ceeds to such extent as they deem expedient and necessary for the 
Eurposes contemplated, seem to me to require that the trusts should 
e executed by the individuals to whom such trusts were confided, 
and are not to be transferred to the administrator, even if otherwise 
he by his appointment obtained any control over the real estate. 

That the moneys thus received may be taken into account, so far 
as they may be applicable to payments made by the*defendant dur- 
ing his agency, ana so as not to transfer all such payments to the 
account of the moneys collected by him as belonging to the personal 
estate, must be conceded. Beyond that I think the plaintiff has no 
right to enforce an accounting of them under this proceeding. 

Nor do I think it at all clear that under the present complaint the 
defendant is bound to account at all to the plaintiff. This was the 
ninth ground upon which the defendant moved for a nonsuit. The 
action of account under the old system could only be maintained 
against a bailiff or receiver of the person seeking to call him to ac- 
count, and no other. This complaint is intended as a substitute for 
that proceeding. It prays that the defen<fant may be directed to ac- 
count and then to pay over the balance found due on such account- 
ing. As between the plaintiff and defendant there is no such relation. 
The defendant was the agent of Mrs. Robertson, and was bound to 
account to her and her personal representatives. For the acts of the 
agent she was responsible to the estate, and her legal representa- 
tives are bound to pay to the plaintiff the amount of the moneys col- 
lected on behalf of the estate, whether by her or her agent. 

The remedy of the plaintiff appears to me to be against the estate 
of the deceased executrix, and not her agent. I have no knowledge 
of any action of account ever having been sustained under such cir- 
cumstances. Nor does the statute authorising the appointment of 
the plaintiff sanction the bringing of this action. It gives him all 
the rights and powers which he would have had if he had been 
named executor. This, however, gave him no power over the agent 
of another. As administrator he could have no right to call to ac- 
count the agent of Mrs. R. in such an action. 

I do not mean to be understood that a complaint might not be 
framed under an application to the equitable powers of the Court, 
by which the funds in the hands of the defendant might be reached 
for the benefit of the estate, but it should appear that such a pro- 
ceeding was necessary for the protection of the estate, and a com- 
plaint materially different from the present one would be necessary. 
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If, for example, the estate of Mrs. Robertson was insolvent, and it 
appeared that the funds in the defendant's possession were a part of 
the proceeds of such estate, a Coart of Equity could enforce the pay- 
ment of them, so far as they related to property over which the 
plaintiff by law had any control. As no such reasons, however, ap- 
pear in this complaint, and the remedy sought is different from that 
which would be proper in an equity proceeding, it is unnecessary to 
examine any further the grounds for such a course. 

This must be apparent particularly from an examination of the 
facts proven in regard to the property in Franklin-street, where an 
absolute conveyance was made by the executrix to the agent for the 
purpose of raising by him money on mortgage of that property, 
which the executrix herself had no authority to do. Such an act 
was a clear violation of duty by her, for which she was personally 
responsible, and it is idle to say, that for that act the law would in 
any way give its sanction, by admitting the defendant to be a bailiff 
or receiver in the transaction. It was a fraud on the estate of Nel- 
son, in doing acts which Nelson never authorised in his will, and it 
was done to raise money for the use of the defendant, and not for 
the benefit of Nelson's estate. 

It is, however, unnecessary to discuss the questions raised in this 
case any further, as the report must be set aside. The referee has 
found that the defendant must account as to all the moneys received 
by him which in any manner are derived from or which accrued 
from the estate which the plaintiff represents. On the rehearing, 
the referee must report specifically as to what class of monies re- 
ceived by the defendant, if any, he is bound to account, in accord- 
ance with the above suggestions, and the plaintiff can in the mean- 
time decide whether an amendment of the complaint in this action, 
or its discontinuance and the commencement of a new action, would 
not better promote the interests which he is bound to protect. 
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Before Mr. JUSTICE EDWARDS. 

(Special Term, May 29, 1852). 

HiBAM C. Bbnnett v. Frederick C. Hall. 

WITNESS — STRIKING OUT ANSWER. 

This cause came on to be tried at the Circuit. The defendant had 
been subpcBnaed by the plaintiff as a witness on behalf of the 
plaintiff. He was subpoenaed on Saturday for the following Tues- 
day, with the serving of the subpoBua Was paid fifty cents as his 
fees for such attendance. The defendant was a resident of the 
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H. 0. JBistrict €otirt 

{Maine District,) 

Before the HON. ASHER WARE, District Judge. 

Carrington, Libellant, V, The Ann C. Pratt. 

BOTTOMRY. 

A bottomry bond, made for a larger sum than is dac, for the purpose of being used to defraud 

underwriten, is Toid, and no remedy can be had upon it, although no fraud was intended 

against the owners of the vessel. 
The rule of the Admiralty, which holds that a bond may be good for a part and bad for a part, 

does not apply to one made for the purpose of defrauding the insurers. 
But a fraudulent bond will not necessarily yitiate the consideration so far as it is meritorious. 

For 80 much the creditor may reoover by process in rem on the hypothecation implied by 

law. 
When the master is separated frt>m the ship by deatli or other casualty, the mate succeeds to 

the command as heret necesaariuB, 
Hie possibflity of this command being devolved on him- is a contingency contemplated by his 

engagement, and he engages for a competent degree of skill in seamanship and navigation 

for the management of the ship on the happening of this event He is also entitled to the 

ordinary presumption in his favor, that he acted with fidelity and ordinary skill until the 

contrary is prov^. 

This is a libel on a bottomry bond executed by the acting master. 
The brig Ann C. Pratt sailed from Frankfort Nov. 7, 1850, on a 
voyage to the Western Islands, and thence to such foreign port or 
ports as the master should determine. On her outward passage she 
encountered heavy gales, squalls, and had fresh breezes during the 
whole time. She labored badly and leaked from the commencement 
of the voyage, although she had been overhauled, and was supposed 
to be thoroughly repaired, so that three days after sailing, it was 
found necessary to lighten her by throwing over nearly the whole of 
her deckload. She arrived at Terceira on the 29th of November. 
Here she discharged part of her cargo and took part of another. 
From Terceira she sailed for St. Michael, Dec. 30, and made land 
the next day, but by a continued series of gales, squalls and bad 
weather, they were prevented from making a harbor till the llth of 
January, when the vessel was brought to anchor and moored at 
Villa Franche, an open roadstead. She lay there till the 18th, when, 

VOL X. 25 
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the captain being ashore, the brig was struck by a heavy squall, 
which drove her from her moorings, with the. loss of all her cables 
and anchors except part of her best bower chain. The squall struck 
her from the N. W., but soon veered round to the W. S. W., driving 
her directly on shore, so that the hands on board, to save themselves 
from being driven on the rocks, were obliged to stand off. On the 
same day in the afternoon, as is stated in the depositions of Arey, 
and M'Donald, the second mate, there was a consultation of the 
crew to consider what was best to be done. The crew on board at 
this time consisted of the second mate, two able seamen, one of whom, 
Hurris, was sick below, two ordinary seamen, one a Portuguese, who 
spoke English very imperfectly, and two boys, one only of whom 
spoke English, and the cook. With the exception of Arey and the 
second mate, the other members of the ship's company say that they 
knew of no consultation of the crew. If there was any, it must 
have been very informal, and though Arey and IVTBonald both say 
that the opinion of the crew were in favor of proceeding to St 
Thomas, which was the port that the master had determined to pro- 
ceed to next, instead of attempting to return to St. Michael or bear- 
ing away for an eastern port, it is evident that Arey, in doing this, 
must have been governed by his own opinion in concurrence with 
that of the second mate. On her passage for three or four days, the 
brig leaked badly till she took the trade winds, and from that time 
she made her voyage without difficulty, and arrived at St. Thomas 
the 6th of February. Here Arey called on the American Consul, 
and had, under his warrant, a survey. In a written report the sur- 
veyors stated the repairs that in their opinion were required to make 
her seaworthy. Three master shipwrights, the only persons in the 
place who undertook such business, were applied to for proposals or 
tenders for making the repairs ordered by the surveyors, and the 
contract was made with Pland, whose offer was the most favorable. 
The money for making the repairs, and to meet the other necessary 
charges for supplies while she was under repairs, and for fitting her 
for her return voyage, beyond what the master had on board and 
the proceeds of the sale of the cargo, was advanced by the libellant, 
under an agreement with Arey, on the security of a bottomry bond ; 
and a bill of exchange drawn for the sum claimed, on the payment 
of which the bond was to be held satisfied and cancelled. The bill 
having been protested, this suit was commenced on the bond. 

Roioe and Bartlett, for the libellant. 

Willis and Fessendeuy for the respondents. 

Ware, District Judge : — Several objections have been made to the 
libellant's right to recover in this case. In the first place it is said 
that it was the duty of Arey, when he was blown off by the gale, to 
have returned to St. Michael's and restored the command of the ves- 
sel to the master, and that there was nothing in the state of the 
weather that rendered this impracticable. But whatever fault may 
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have been committed by Arey in this part of his conduct, whether 
an error of judgment or a delinquency of a graver character, it can- 
not affect the libellant. The vessel came into St. Thomas in distress. 
It is certain that repairs v^ere needed. There was a regular survey 
by competent surveyors, appointed by the American Consul, and there 
is nothing in the evidence to impeach the fairness and the honesty of 
the surveyors. The libellant knew nothing of the causes which 
brought her there, without her master and without her papers, except 
what he could learn from Arey and the crew, and their account suf- 
ficiently explained the fact. On the separation of the master from 
the ship by death or other casualty, the mate succeeds to his authori- 
ty as heres necessarius ; the law imposes on him the duties and re- 
sponsibilities, and clothes him with the authority of master. This 
substitution is a contingency that is contemplated by his engage- 
ment, which cannot be declined by him but by a default of duty. 
Arriving at St. Thomas as he did, he had all the authority to order 
necessary repairs, and to make all contracts for that purpose that he 
would have had, if he had been originally appointed master. The 
circumstances under which he arrived, it may be said, ought to sug- 
gest caution and prudence, and to awaken the vigilance of those who 
dealt with him, but his authority was the same as would have been 
that of the original master. 

Arey, who was now the acting master, not having the control of 
means adequate to meet the cost of repairs, and being unable to ob- 
tain them on the personal credit of the owners, was authorised to 
borrow on the credit of the vessel. But it is said that this authority 
having its origin in necessity, is limited to the cost of such repairs as 
are indispensably necessary to enable the ship to proceed on her 
voyage ; that the repairs ordered exceeded that necessity, and that 
beyond this the master has no authority to charge the owners by a 
resort to the onerous expedient of a bottomry bond. And it is ar- 
gued that beyond this tnere was a want of prudence, and a waste- 
ful extravagance in making the repairs that were made. 

This argument presents itself with a double aspect — first, as it 
touches the rights of the lender ; and secondly, as it questions the 
discretion and good faith of the master. As it affects the bottomry 
creditor, the answer appears to me to be very obvious. All that is 
required of the lender in such cases, is to be assured that an unpro- 
vided necessity exists, and that the means cannot be obtained on the 
personal credit of the owners. If the money is then advanced in 
good faith, without collusion with the master for the purposes of 
fraud, the lender is not bound to see to its application {Emerigon 
Tracts a la Grosse^ chap. 4, sec. 7 ; Dig. 14, 1, 1, 69; The Jane^ 1 
Dodson, 465). If the sum advanced is somewhat more than is strict- 
ly necessary, unless the lender's suspicions are justly awakened by 
gross and manifest extravagance, his claim under his bond will not 
be impaired. For when a case of apparent necessity exists, the law 
does not impose on him the responsibility of determining the extent 
of the repairs required. The lender, says Emerigon, is justified in 
relying on the honesty of the master ; and besides, if he were re- 
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quired to decide on the nature and the necessity of the repairs, it 
would be requisite for him to be an expert in the business — il faut 
etre du metier. 

As relates to the master the arguments apply with more force. 
His authority to borrow money on bottomry is strictly limited to the 
necessities of the ship ; and in order to justify himself to the owners, 
he must show the extent of the necessity. But then the question 
will return, what in the sense of the law are necessary repairs? The 
text writers on this subject merely use the words necessary repairs, 
without proceeding to describe, except in very vague and general 
terms, what they are. In what sense then is the word necessary 
used in this connection ? Is it, in the strict sense, repairs that are 
indispensable to enable the vessel to proceed on her voyage, or is it, 
in a more loose sense, such as are proper, fit and suitable under the 
circumstances ? This question was raised and very fully considered 
by the Circuit Court, in the case of the ship Fortitude (3 Sum. 337), 
and the conclusion to which the Court arrived, after a very elaborate 
examination of the theoretical writers as well as the judicial de- 
cisions on the subject, was that the word necessary was used in the 
latter sense, as including what was proper and suitable under the 
circumstances. The same doctrine in substance was held by Loitl 
Tenterden, in the case of Webster v. Sechamp (4 Barn, and Aid. 
354). The proper test to determine what in the sense of the law are 
necessary repairs, is found by inquiring what a prudent owner, hav- 
ing a proper regard to the safety of the property at risk, and the se- 
curity of the lives of the crew, would do if he were present In this 
case the repairs ordered by the master were only such as were 
recommended as necessary by the surveyors in their report, and this 
it appears to me is sufficient to exonerate the master from any impu- 
tation of bad faith. 

But the most difficult objection to be overcome is the charge of 
meditated fraud, not on the owners of tHe vessel, but on the under- 
writers. To enable the owners to perpetrate the fraud, two sets of 
papers and accounts were made up by the libellant, one for the 
owners, by which the matter was to be settled and the payment 
made. This account made the whole cost of the repairs to be 
«4,4(J0 83. Deducting 8310 60 for cash received of the master, 
•216 85 the avails of the sale of the cargo, 8250 discounted by 
Pland, the contractor, who made the repairs, left «3,683 38 as the 
amount actually advanced by the libellant, and adding the maritime 
premium, 8193 87, it amounts to 83,877 25. For this sum a bill of 
exchange was drawn by Arey on Seth Pratt, the father of the mas- 
ter and owner, he having been left at St. Michael, and not expected 
to return in season to meet the bill. Together with the bill a writ^ 
ten agreenaent was sent, by which the libellants agreed to discount 
the maritime interest, and to take 83,683 38 in satisfaction of the 
bond, provided the bill was duly honored and the payment promptly 
made. '^ '^ 

With these papers another package of accounts and papers was 
sent, for the use of the owners in adjusting and settling the loss with 
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the underwriters. These accounts showed the cost of the repairs to 
amount to 84,712 57, and after deducting $216 85, the sum received 
from the sale of the remains*of the cargo, but without any deduction 
for the cash received of the master or fiie discount of the contrcu^tor, 
left the amount advanced by Carrington $4,591 42, and for this sum 
the bond was executed, which, with the addition of the maritime pre- 
mium, amounts to $5,050 56. The reason given by Carrington, in 
his letter to Seth Pratt, to whom the papers were sent, for prep€u:ing 
this duplicate set of accounts, is, that it was ^* done to protect your 
son's interest; for doubtless you are aware that there are many 
charges, attending vessels similarly circumstanced as the Ann G. 
Pratt, which the insurance and the underwriters will not admit ; con* 
sequently owners of vessels have to protect their interests, and make 
up their accounts in such a form as their officers will admit of." 
After this explanation of the fabricated papers and accounts, he pro- 
ceeds to say, '* The other package of papers relate to the owners, 
and in the account current, which will be there found, the facts and 
original charges are those set forth, showing the balance due to us 
to be only $3,877 25, and for which amount Capt. Arey has given us 
a draft on you, and we have an agreement with him, as we do have 
with all others, who favor us with their business similarly circum- 
stanced, that we are to relinquish the 10 per cent, maritime premium 
which persons making advances on vessels exact." 

The calm self-possession and air of frankness with which all this 
is disclosed would lead one to suppose that such practices belonged 
to the ordinary usages and common business habits of the place ; and 
I feel a secret persuasion that I might do injustice to Messrs. Car- 
rington & Co. to impute to them a greater looseness of mercantile 
morality than is customary in such transactions in that community, 
or perhaps in other commercial places, under like circumstances. But 
I feel bound to say that I cannot view such practices, even if sanc- 
tioned to some extent by custom, in the same light in which the in- 
terested parties appear to contemplate them, and I trust that I shall 
be doing no disservice to the general interests of commerce by sug- 
gesting that they cannot be tolerated in a court of justice. 

The letter of Carrington shows that the bond was executed for a 
larger sum than was due^ and that false accounts were fabricated to 
support the bond and to enable the owners to extort from the under- 
writers a larger sum than by their contract they were bound to pay. 
It being apparent that the bond is tainted with fraud, can an action 
be maintained upon it ? In the Admiralty a bond may be good for 
a part and bad for a part If demands are mixed up in it for which 
the creditor is not entitled to claim maritime interest, as for money 
which had been previously advanced on the personal credit of the 
owner, with other advances for which he had stipulated for this se- 
curity, this will not vitiate the bond in toto. He may recover upon 
it so much of the consideration as is good, and it will be rejected for 
the residue (The Aurora, 1 Wheat., 69 ; The Hero, 2 Dodson, 146 ; 
The ship Packet, 3 Mason, 259). But I am not aware that this equi- 
table indulgence has ever been extended to a fraudulent bond. 
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Prom the language of Lord Stowell, in the case of the Tarias 
(1 Haggard, 14), I infer the contrary. "This Court,*' he says, ** pro- 
ceeding on principles of general equity, does not hold that a bot- 
tomry, bad in part, necessarily vitiates the rest." But he immedi- 
ately adds, *' It may be invalidated by a case of fraud and the ill- 
conduct of the party ; and if such a charge could be established, 
then indeed this bond would share the fate of the other unprofitable 
transactions connected with this vessel." A plain intimation that a 
bond tainted by fraud is even in the Admiralty a totally void instru- 
ment. 

The fraud to which Lord Stowell alludes is undoubtedly a fraud 
on the owners, and in the present case, as all the facts were dis- 
closed and explained, no fraud was attempted or intended on them.' 
But in its original concoction, it was intended to operate as a fraud 
on the underwriters, who were ultimately to bear the loss ; and in 
morals it certainly makes no difference, and ought to make none in 
law, whether the fraud was intended to affect the primary or the 
ultimate party who was to suffer by the loss. But even if the insu- 
rers are to be considered as third persons and strangers to the trans- 
action, a bond is sometimes, even by the rigid rules of the common 
law, held to be void when it is intended to operate as a fraud on a 
third person, though it may be perfectly fair and unimpeachable be- 
tween the parties. Such was the case of Boynton v. Hubbard 
{7 Mass. Rep., 112). That action was on a, post o6tYbond, and though 
the jury found that the transaction was fair and free from fraud be- 
tween the parties, judgment was arrested and the bond held to be 
void on principles of public policy applicable to such transactions, 
because it operated as a fraud on third persons. And it appears to 
me that such a bond as this, framed with a view of practising a 
fraud on underwriters, ought to be held void, though as between the 
immediate parties there is no fraud. It is easy for parties in foreign 
countries to make up accounts and find vouchers to sustain exag- 
gerated losses, and it is difiicult for underwriters to detect the fraud 
that is concealed under fabricated papers. They are obliged to in- 
crease their premiums on fair and honest shipowners to cover risks 
of this kind. And it seems to me when a bottomry creditor lends 
himself to a transaction of this kind, though he may not derive any 
direct profit from it himself, that a proper regard to the best inte- 
rests of fair and honest trade as well as a due respect for commer- 
cial morality requires that the bond should be held to be void, and 
the creditor left to seek such other remedy for the amount justly due 
as his case admits. Under these views of the subject, I must pro- 
nounce against the bond. If I have come to a wrong conclusion, 1 
am happy that my opinion is open to be reviewed by a higher Court. 

But though the bond be void, this does not of necessity vitiate the 
consideration for which it was ^iven, so far as it was meritorious. 
For repairs and supplies furnished, the law gives a lien on the ves- 
sel without any instrument of hypothecation, which the creditor may 
enforce by process in rem. The counsel for the libellant has amend- 
ed his libel by filing an allegation to meet this posture of the case, 
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founded on the consideration, in which he claims the actual amount 
advanced for the repairs and supplies. This I have no doubt of his 
right to recover. In the account current which is supported by regu- 
lar vouchers, this appears to be $3,683 38. But this being awarded 
on the hypothecation implied by law, does not carry maritime inte- 
rest* 

Arey, libellant, v. The Ann C. Pratt. 

The libel of Arey, for his wages, was argued and heard at the 
same time and on the same evidence with that on the bottomry bond. 
But in considering the mate's claim for wages, his own deposition, 
which was admitted in the case of bottomry {Fortitude, 3 Sumner) 
must be excluded. The exclusion, however, of this part of the evi- 
dence does not materially change the aspect of the case. The ob- 
jection to the mate's libel is that he forfeited his wages by miscon- 
duct, and the facts relied upon to show his alleged misconduct suffi- 
ciently appear from the testimony of the other witnesses. 

The principal cause of forfeiture insisted upon is the alleged mis- 
conduct of Arey, at St. Michael. When blown off by stress of 
weather from the island, it is said that it was his duty to bring the 
vessel back and restore the command to the master, and that the 
condition of the vessel and the state of the weather being such as 
to render this practicable, if not clearly the safest and most prudent 
course to be taken, his determination to bear away for the distant 
island of St. Thomas can reasonably be accounted for on no other 
supposition than a determination to leave the master, and assume 
for the remainder of the voyage the command himself. If such was 
the fact it was a gross violation of duty, and the lightest penalty with 
which it ought to be visited would be a forfeiture of his wages. 

Two experienced shipmasters were examined as experts on this 
question ; and with all the facts explained to them with respect to 
the condition of the ship and the state of the weather, they ex- 
pressed a clear opinion that the vessel might with safety have been 
carried back to the island, and that a judicious and prudent naviga- 
tor would have done this rather than bear away for a distant port, 
as that of St. Thomas. Their opinion is undoubtedly entitled to 
much consideration, but it cannot, even admitting its correctness, be 
held to be decisive of the present case. 

The question here is not precisely whether this on the whole was 
the most advisable and prudent course to be taken, but whether it 
was so clearly and manifestly so, that no man of ordinary judgment 
could have mistaken it. Arey, like every other man, is entitled to 
the ordinary presumption in his favor, that he has acted fairly and 
honestly, until this is overcome by satisfactory evidence. But Arey, 
also, like every other man who offers himself for a particular service, 
engages and pledges himself both for his competency and bis fidelity. 
A mate may be degraded and put before the mast, as well for want 
of skill as want of faithfulness. And we are bound to suppose that 
he had a reasonable degree of skill and experience ' in seamanship 
and navigation to enable him to take the command and manage the 
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vessel on the happening of any casualty which separated the mas- 
ter from the ship. This is one of the contingencies that is contem- 
plated by his contract. 

Up to this time the conduct of the mate seems to have been en- 
tirely unexceptionable, and we are not justified in imputing to him 
wilful misconduct on doubtful and inconclusive evidence^ By a 
casualty, for which no blame attached to him, he was left in the 
command of the vessel, and was obliged to act under trying circum- 
stances, and such as involved considerable danger. Taking all the 
evidence together, it appears to me that there was but one of two 
courses which could with propriety be taken : either to return to the 
island and rejoin the master, or bear away for a West India port 
Had he attempted to return and the weather continued as it had 
been for the preceding fortnight or three weeks, the vessel and the 
lives of all on board would have been exposed to no inconsiderable 
danger. The brig had, during the whole voyage, leaked badly, and 
she had shown herself unfit to contend with tempestuous weather. 
By steering for St. Thomas, it was known that in a short time, he 
would take the trade winds, when the wind would be in their favor, 
with an assurance of favorable weather. They might then with 
confidence calculate on saving themselves and the ship. We have 
the opinion of two respectable and experienced shipmasters, that 
under all the circumstances, the proper course would have been to 
return to the island. Arey chose the other. If it be admitted that 
the opinion of the shipmasters is the most probable, is the case so 
clear as to leave no room for an honest difierence of opinion ? so 
clear that we are driven to impute the conduct of the mate to dis- 
honest and fraudulent motives ? I think not. Granting that it might 
have been more judicious to have attempted to return to the island, 
the determination of Arey to proceed to St. Thomas at the worst 
was but an error of judgment, and such an error as it would be very 
harsh to ascribe to a fraudulent and dishonest purpose. 

In procuring the repairs to be done at St. Thomas, I see nothing 
in the evidence that gives serious countenance to the charge of 
fraud. The expense was probably somewhat more than the same 
labor and materials would have cost in her home port, perhaps 
something more than would have been the cost, if the owner had 
been present to superintend the repairs. But this is, I presume, not 
unfrequently the case, when vessels are repaired under such circum- 
stances. On the whole, I find nothing in the mate's conduct which 
will justify the Court in refusing to him his wages ; but they are 
allowed on the contract price, and nothing can be given in this case 
extra for his service as master. 
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(State of New York.) 

Before all the Judges. 

Benjamin H. Meakings, Appellant^ v. Charles T. Cromwell and 
OTHERS, Respondents. 

Where a testator by his will, after givmg to his wife the rents of certain premises during her 
life, devised as fofiows : — ^*' After her death, the house and lot the oomer of Amity and 
Green streets, to be sold and the nett proceeds equally divided between Benjamin Hide Old, 
Joshua Hide Old, and their sister, Caroline Old, share and share alike." Heldy that a power 
of sale is to be implied to the executors, because the fund raised is distributable by them in 
that character. 

Whenever a power is given in a will to seU lands, without expressly naming a donee of the 
power, and the proceeds of the sale are to go to pay debts or legacies, or to be disMbnted, 
the power vests in the executors by implication. 

Such an unplioation is much strengthened by the circumstance that two of the persons who 
are the ol^ectsof the testator's l^unty, and who are beneficially interested in the execution 
of the power, are named as executors. 

Where reiid estate is directed to be sold by yirtue of a clause in the testator's will, and the pro- 
ceeds are to pay the l^acies or to be dbtributed by the executor, such proceeds are to be 
regarded as personal estate to all intents and purposes, unless there be a failure of the 
purpose and object of the sale ; aliens may, therefore, take and be entitled under such 
prooeeds, although not entitled to the hmd itsdf. 

On the fourth of August, 1835, Benjamin Hide, of the city of New 
York, was seized in fee, of a lot of ground, situated on tne north- 
westerly corner of Amity and Green streets in said city, and on that 
day departed this life. He left a widow, who died on the second of 
May, 1847. The only relatives of Benjamin Hide, who ever resided 
in the United States, were Benjamin Hide Old, and Joshua Hide 
Old his nephews, the sons of his sister Jane Old. Benjamin Hide 
Old, died before his said Uncle. His other nephew, Joshua Hide 
Old, came to this country in the lifetime of his uncle, and when aged 
about fourteen years, and has resided here ever since. Benjamin 
Hide left no issue, and no brothers or sisters, except his sister, Jane 
Old, who died about the time of his death, and no children of any 
brother or sister, and no relatives in this country, except said 
nephew, Joshua Hide Old. His mother, Jane Old, was an alien. 
She had two daughters, and a son named William, who were living, 
at the death of Benjamin Hide. They were all aliens, and never 
came to this country. The son, William, and one daughter, are yet 
living. Joshua Hide Old was naturalised on the 27th November, 
1838. 

At the time of his death, Benjamin Hide left a will, dated Feb- 
ruary 12, 1833, by which he devised to his wife " the rents of his 
four houses during her natural life. After her death, the house and 
lot, comer of Amity and Greene streets, to be sold, and the net pro- 
ceeds to be equally divided between Benjamin Hide Old, Joshua 
Hide Old, and their sister, Caroline Old, share and share alike.'' He 
appointed Benjamin Hide Old, Joshua Hide Old, Beiyamin Hide 

VOL. X. 26 
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Meakings, his executors, and Jane Parks Meakings executrix, of his 
last will and testament. 

This will was proved as a will of real and personal estate before 
the Surrogate of New York, on the 25th February, 1835. 

On the 25th March, 1835, letters testamentary thereon were is- 
sued by said Surrogate to Jane Parks Meakings, the executrix. 

On the 27th of Nov., 1838, Joshua Hide Old, by deed of that date, 
coftveyed tp the plaintiff, Benjamin H. Meakings, all the right, title 
and interest which he had, or might thereafter have at law or in 
equity, of, in and to the lot of ground in question, under the will of 
Benjamin Hide, deceased. Also all the right he then had, or might 
thereafter have, as heir-at-law, of his brother, Benjamin Hide Old, 
deceased. 

On the 10th of April, 1839, Meakings conveyed the premises in 
question to Peter Taylor, and on the 28th May, 1840, Peter Taylor 
reconveyed said premises to the plaintiff, Meakings. 

On the 12th of July, 1847, after the death of the widow of Benja- 
min Hide, James Richards Reed, a broker, obtained a conveyance to 
himself, for the consideration of one dollar, from Jane Parks Meak- 
ings, sole acting executrix of the last will and testament of Benja- 
min Hide, deceased, of the premises in question. The deed states 
that the grantor executes it, " by virtue of the power and authority 
to her given in and by the said last will and testament." There is 
no power given in said will, unless her appointment as an executrix 
conferred it. 

On the same 12th of July, 1847, a deed was obtained from Joshua 
Hide Old and Caroline Old, to Jane Parks Meakings, of all their 
right, title, and interest as heirs-at-law, and legatees of Benjamin 
Hide, deceased, in all those dwelling-houses and lots of land which 
are collectively bounded as set forth in the deed. The boundaries thus 
given, embrace the lot in question, and other premises which Benja- 
min Hide conveyed in his lifetime. The expressed consideration was 
one dollar. No power of attorney was produced to J. H. Old from 
Caroline Old. 

On the 16th October, 1847, James Richard Reed, by deed of that 
date, conveyed to the defendant Charles T. Cromwell, the premises 
in question for the expressed consideration of two thousand two hun- 
dred and ninety-three dollars and eighty-three cents. 

This deed was executed in pursuance of a contract between Mr. 
Reed and Mr. Cromwell, dated 15th October, 1847, the consideration 
of which wa,s made up as follows : 8300 in cash ; a mortgage of 
81,706 17, to which the conveyance of the lot was made subject; 
8200 to be paid 16th October, 1847. The lease of said lot for five 
years from 1st May, 1847, is assigned as security for said 8500, in 
case of failure of title ; 8500 in the note of Cromwell, at 90 days 
from passing title ; 8500 in a note of George P. Green ; 8200 more 
in a note of W. W. Janeway, endorsed by P. Poillon and the resi- 
due of the consideration in an assignment of a corporation lease of 
two lots on 86th street, dated June 27; 1842. 

On the 13th November, 1847, Richard Reed and wife, and John 
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M. Reed, trustee of Mrs. Reed, conveyed to Mr. Cromwell certain lots 
of land as security for three thousand dollars, as an indemnity 
against failure of title to the premises in question. 

After the death of Benjamin Hide, proceedings were taken by 
Jane Parks Meakings, pursuant to the statute in such case made and 
provided, to obtain leave to mortgage the real estate of said Ben- 
jamin Hide, deceased, to raise money for the payment of his debts, 
in pursuance of which a mortgage was executed by hfer, in pur- 
suance of the order of the Surrogate, dated 18th May, 1836, to the 
New York Equitable Insurance Company, to secure the payment of 
nine hundred dollars. 

After the conveyance by Jane Parks Meakings to James Richards 
Reed, he executed a new mortgage to Leonard W. Kip, trustee of 
Caroline Brasher, to secure $1,706 24, dated 24th July, 1847. There- 
upon the mortgage executed to the Equitable Insurance Company, 
was satisfied. 

In February, 1848, the plamtifi* commenced an action of ejectment 
in the Superior Court of the City of New York, to recover the lot 
in question, claiming title under the deed of Benjamin Hide Old, to 
him. The defendant claimed title under the will of Bei\jamin Hide, 
and the conveyance of Jane Parks Meakings as acting executrix, 
to James Richards Reed, and the deed from Reed to Mr. Cromwell. 
The Superior Court decided that under the will of Benjamin Hide, 
there was an implied power conferred upon the executrix to sell 
the premises in question, and that the power to sell wa,s well executed 
by the deed executed by her to James Richards Reed, and there- 
fore gave judgment for the defendants.* 

From this judgment the plaintiff appeals to this Court. 

Edward Sandford^ on the part of the appellant, made and argued 
the following points: — 

I. — By the will of Benjamin Hide and the laws of this State, Ben- 
jamin Hide Old became seized in fee of the premises in question, 
subject to the life estate of Mary Hide, the widow of the testator 
therein (Ram. on Wills, 45, 31, 17 ; 2 Jarman on Wills, 185 ; Stewart 
V. Garrett, 3 Sim., 378 ; Cave v. Cave, 2 Eden R., 139, 144 ; 1 Pow. 
on Dev., 414 ; Right v. Sideboiham, Doug., 759, 763 ; Loveacres v. 
Blight, 1 Cow., 352 ; 1 R. S., 754, § 22 ; Laws of 1843, chap. 87, 
p. 62, § 1). 

II. — As grantee of Benjaim Hide Old, the plaintiff was entitled to 
recover one-third of the premises in question. The designation or 
description of the property and the intent of the testator, that the 
devisees should take the entire interest in the land, after the deter- 
mination of the life-estate of his widow, are manifest, and the words 
employed are sufficientlv apt to give effect to the intention. All 
that is required is, that the intent should .appear on the face of the 
will, and that the object should be legal (1 R. S., 741, § 1, 2 ; Cook v. 

* See ease reported 8N. T. L^ Obeerver, 140. 
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Gerrcard^ 1 Sand., R. 185, note 5 ; Hope v. Taylor^ 1 Burr., 268 ; 
Oates V. Bryden, 3 Idem, 1895 ; 1 Jarman on Wills, 673, 684 ; 2 Jar- 
man on Wills, 180 to 184; Doe v. Haslewood, 6 Ad. and Ell., 167). 
III. — ^The deed from Joshua Hide Old and Caroline Old, intro- 
duced by the defendants, dated July 12, 1847,^was wholly inopera- 
tive. Joshua Hide Old had previously conveyed to the plaintiff all 
his estate. Caroline Old did not convey, and had no estate to con- 

IV. — ^The deed from Jane Parks Meakings, as executrix of Ben- 
jamin Hide, deceased, to James Richards Reed, did not divest the 
estate of the plaintiff in the premises in question. The will of 
Benjamin Hide did not confer any authority to his executrix to sell 
the land in question. The only power contained in the will, is to 
be found in the direction that the lot in question be sold upon the 
death of the widow, and the net proceeds be divided. This is a 
power in trust; and the testator having omitted to designate by 
whom the power is to be exercised, the law devolves its execution 
upon the Cfourt of Chancery (1 R. S., 734, § 94, § 101 ; Bentham v. 
Wiltshire, 4 Mad., R. 44 ; Pattonv. Eandall, 1 Jac. and Walk., 189 ; 
Tylden v. Hyde, 2 Sim. and Stu., 238 ; Den v. Judge, 11 East., 238 ; 
Blatch V. Wilder, 1 Atk., 420 ; Worthington on Wills, 57, note 3 ; 
1 Sug. on Powers, 133, 135, 136 ; Boshart v. Evans, 5 Whart, 551, 
61). 

V. — If a power to sell were conferred upon the executrix, it did not 
appear upon the face of the deed that the power given had been 
executed. It was a power to sell the lands, to distribute the pro- 
ceeds, and not a power to give away the testator's estate for a nomi- 
nal consideration. If there were any other consideration than that 
expressed on the face of the deed, it was incumbent on those claim- 
ing under the execution of the power to prove it. Without such 
proof, it did not appear to have been exercised, nor was any convey- 
ance made in pursuance of the authority (1 R. S., 721, § 121 ; 
Chance on Powers, 172, 454 ; Dike v. Rich, Cro. Car., 335 ; Allen v. 
Demtt, 3 Comst., 276, 279, 281, 283-84). 

VI. — The judgment of the Superior Court should be reversed, and 
a venire de novo awarded. 

A. C. Bradley and C. T. Cromwell, for the respondents, argued the 
following points: — 

The respondent, Cromwell, being in possession, can defend against 
the appellant, either by the strength of his own title, or the weakness 
of that of his adversary. First, as to respondents' own title. 

I. — ^The respondents* title under the will of Benjamin Hide is 
perfect. It gave to his executors, by implication, a power to sell 
the premises in question. 

1. The cardinal rule in the construction of wills and powers, is to 
ascertain the intent of the testator and so construe the power as to 
give effect to that intent. It is the polar star to be never lost sight 
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of {Jackson v, Jansen, 6 J. R., 73 ; 4 Kent's Com., 634, 6th ed. ; 1 R. S., 
748, § 2, et passim). 

The situation of testator's family and estate may be looked at to 
ascertain his intent {Odell v. Crane^ Wills R., 297, 1 Ball and Beat., 
449 ; 3 DowL, 64 ; Wigram on Extrinsic Ev., p. 36 ; Wolf v. Van 
Nostrandy 2 Comstock, 436). 

The intention of the testator here was clear, that after his wife's 
death, this house and lot should be sold, and the proceeds in money 
be divided among his two alien nephews, and non-resident alien 
niece. The Court is bound so to construe this will and power, as 
to carry out that intent. These aliens could not take the land as 
land (2 R. S., 57, § 64 ; 1 R. S., 719, § 8). If he had devised to them 
the land, the devise would have been void, and the land escheated. 
He therefore gave it in the shape of legacies, to be raised by a sale 
of the land. In this form only could they take as beneficiaires of 
his bounty. Haying thus bequeathed the proceeds as legacies, and 
Oaroline always living, as the testator knew she always intended to, 
in England, the execution of that power he intended should devolve 
on his executors hy virtute of their office, to raise and pay those lega- 
cies. In 2 Leon., 220, the land was to be sold without saying by 
whom, and the proceeds to be distributed to three persons, the Court 
held the executors were to sell, and say, '' the moneys coming from 
the sale are to be distributed by his executors a^ legacies^ See this 
case commented on by Chan. Walworth (25 W. R., at p. 239). 

That on this principle, the executors take a power by implication 
(see also 2 Dall. R., 223 ; Forbes v. Peacock^ 1 1 Sim. R., 162, questions 
and disapproves of Bentham v. Wiltshire^ as authority ; Forbes v. 
Peacock, 12 Sim., 536 ; Craig v. Leslie, 3 Wh., 563, pp. 577, 682, 690 ; 
Peter v. Beverly, 8 Wh., 639, 10 Peters, 532 ; Davoue v. Fanning, 
2 J. Ch. R., 264 ; Blatch v. Wilde, 1 Atk., 420 ; Tilden v. Hyde, 
2 Sim. and Stu., 238 ; Borland v, Borland, 2 Barb. R., 79 ; Tciylwr v. 
Barber^ 5 How. U. S. Ct. R., 223 ; Egerton v. Conklin, 26 W. R.,224, 
in which the reasoning of Judge Cowen, in 21, W., 433, is not sanc- 
tioned ; Bogert v. HerteU^ 4 Hill, 492). In this last case. Nelson J., 
in the Court of Errors, held that when a will contains •* a power to 
sell land for the purpose of distribution or of paying debts, without 
naming the donee of the power, it will vest in the executors by im- 
plication." At p. 500, he says : '* So long as the purpose of the sale 
remains, the quality oi personalty is effectually stamped on the estate 
in the hands of the executors, and Courts are bound to consider it 
subject to the laws of personalty." '* The executors take the estate in 
the character of their office, and it is settled law since the year-books 
that a power given in a will to sell land for the purpose of paying 
debts and legacies, or for making division^ without naming the donee, 
will vest in the executors by implication." And land ordered to be 
sold to pay legacies is expressly considered by the 2 R. S., 110, § 67, 
as money y and the Surrogate may in the language of that section, cite 
the executors to account for the proceeds as personal property. Again, 
2. The will executes itself all along. There is nothing for the execu- 
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tors to do till you come to the power of sale and division of the pro- 
ceeds. One of these distributees was in England. Evidently the 
testator designed that his executors should take care of her portion 
of the proceeds, and that they should remit it to her. Again, 3. The 
testator to carry out his will, in the language of Ch. J. Oakley, has 
appointed among others, as his executors, the distributees of the 
very fund to be created by the sale of the land, who thus had a 
beneficial interest in seeing to the proper execution of this power. 
This, therefore, was not a naked power, but coupled with an inte- 
rest in two of the distributees named as executors. And, 4. Inas- 
much as the house and lot was not to be sold until after the death 
of his wife, the testator purposely omitted to name her an execu- 
trix. In Bentham v. Wiltshirey Sir John Leach mentioned, as one 
ground of his decision, the circumstance, that the tenant for life was 
named an executrix. And hence the impossibility of the executrix 
executing the power. The very omission of the testator in this will 
to name his wife, the main object of his testamentary bounty, as an 
executrix, leaves a strong inference that the power was to be execu- 
ted by the executors, after her death. 

n. — It cannot be seriously urged that the devisees were the per- 
sons to sell. It could not be the design of the testator that his alien 
niece should come from England here, to join in the execution of this 
power. There is nothing in the will favoring any such hypothesis. 

And it is equally absurd to reason that these distributees by the 
words of the will take a fee. It is felo de se. It could not be the 
intent of the testator to give these aliens a fee, which would be 
another way of giving it to the State. And if they were to take as 
devisees of the land, it would nullify and destroy the power to sell ; 
which the testator most clearly designed should be carried out. If 
these legatees took a fee, every object of the testator would be pros- 
trated. 

Any quantity of cases, with all sorts of phrases, may be found, 
amounting to a devise of the fee, and as many more of the same 
kind that do not. In every case the intent of the testator is to be 
looked to. And, in the language of Lord Denman, in 6 Adol. and 
Ellis, 473, ** Every case of this sort depends on its own peculiar 
circumstances, for in every case the question is one of construction, 
to be made on the whole will.'' 

Even if the title descended to Joshua, as heir, and he had been 
a citizen, or came to him .as devisee, in either case, it came subject 
to the power of sale, to be divested on its execution. 

III. — The only executrix who qualified, was Jane P. Meakings, and 
she properly executed the power of sale. 

1. It will be contended, that under 1 R. S., 736, § 101, this power 
could be executed only in Chancery. If so, the whole doctrine of 
implied powers in trust is abolished. This could never have been in- 
tended Dy the Legislature. And this idea is completely negatived 
by 2 R. S., 135, § 7, which expressly preserves trusts by implication. 

A designation may as well be made by implication as by ex- 
press words. And when a testator, as in this case, has designated 
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his executors by implication, how can it be said that he has omitted 
to designate ? 

This § 101, in the language of Oh. J. Oakley, was intended to 
fix by law what was the former practice of the Court of Chancery. 

A designation by implication is sufficient. There is no reason why 
a strained construction shall be placed on this section, to take away 
from executors chosen by the testator to execute his will, the power 
of carrying it into effect, and in every case entailing on the estate 
the unnecessary and heavy expense of a Chancery suit. 

There are cases where omissions by the testator to designate by 
whom a power should be executed might, were it not for this sec- 
tion, cause the entire failure of the power to prevent which this 
section was intended ; for example, wills in which the testator has 
omitted to make any executor at all ; or cases where the executors 
were all dead, and none designated in their place to act ; or where 
the executors named have all died before the testator, without his 
naming any one in their stead ; and in all like cases, where there 
can be, in tne nature of things^ no implication in favor of executors. 

Justice Cowen, in 21 W., 443-5, speaks of a designation by im- 
plication^ as one method of designation. 

2. But if we are right as to the power by implication, then are 
the executors designated within that section. And by § 96, 1 R. S., 
734, it is imperative on the executors to sell ; conceding they have 
the power, they are, of course, to execute it. 

If they have the power, they are designated as the ones to exe- 
cute it — and can be compelled to execute it. 

3. This section applies only to wills already executed at the time 
of its passage, in wnich the testator has omitted to designate — ^for 
the act does not say otherwise. 

4. When one executor qualifies and the others neglect, land may 
be sold by those who qualify, as though all joined in the sale. 

The lands here were orderdered by implication to be sold by the 
executors (2 R. S., 109, § 55 ; Ogdenv. ^mith, 2 Paige ; Roseboom v. 
Morton, 2 Denio). 

IV. — It will be urged that the consideration of $1 in the executor's 
deed to the respondents' grantor, was insufficient, because fraudu- 
lent. We answer to this : — 

1. In the language of Chief Justice Oakley that no point nor ex- 
ception of this kind was raised or taken on the trial. On a bill of 
exceptions no point can be raised on error, that was not specifically 
taken and pointed out on the trial. 

2. The Court cannot presume a deed fraudulent unless the case 
states facts to show the fraud {Ridgeway v. Ogden, 4 Wash, C. C. R. 
139). 

3. But the case does show a consideration besides the 91, to wit, 
the mortgage on the premises, of $911 24, paid off by Reed. And 
there is no evidence that the property was worth any more, nor 
but what more was paid. The truth is, $2,000 cash, besides that 
mortgage, was paid to the executors and these distributees. And 
the respondents stood ready on the trial to prove it — ^but the appel- 



208 THE NEW-YORK LEGAL OBSERVER. 

Court of Appeals.— -Benjainiii H. Meakings v. Charles T. Cromwell and other*. 

lants disclaimed the trial of anything eke than the legal title. In 
the language of the opinion, the presumption that the deed was 
not fraudulent should be in favor of the respondent, who, for aoght 
that appears, is a bona fide purchaser for a full consideration. 

4. In an action of ejectment, to try the legal titles the question 
whether a prior deed was executed with fraudulent intent, cannot 
be tried. That is a question for a Court of Equity {Manly v. Home^ 
7 J. R., 361 ; Voorman v. Phelps, 2 J. R., 177 ; JDerlan v, Sammis^ 
2 J., 179, note ; Taylor v. King, 6 Mumf., 858). 

But a dollar consideration is as good as $1,000 (5 K. Com., 465, 6th 
ed.). And a subsequent bona fide purchaser cannot be affected with 
any fraud in fact touching prior conveyances, of which he had no 
notice {Eraser v. Western, 1 Barb. Ch. R., 220). 

The purchaser here takes from the testator, — all he has to do is to 
see that his will contains a power, and that it is well executed. 

y. — The deed from Joshua and Caroline to Jane P. Meakings, 
authorises her, as executrix, " to make such disposition of the estate 
as to her shall seem meet." Now as nothing originally passed by the 
quit claim from Joshua to plaintiff* (because the title was then in 
the State), this power supplies the place of any power in the will. 
So far as these distributees are concerned — and her authority to 
make the deed is perfect and sanctioned by them. 

Second — as to the title of the appellant. If not in respondent un- 
der the will — ^then 

YL— On the death of Benjamin Hide, on the 4th August, 1835, the 
title to the lot in question eo insiantif vested in and became the pro- 
perty of the people of this State, by reason of the alienage of Josnua 
H. and Caroline Old {The People v. Concklin,4 Kent's Com., 424 and 
6, 6th ed ; Montgomery v. Dorion, 2 Hill, 67, 7 N. H. 475 ; Burbeck 
V. Gardner, 7 Watts, 455 ; O. Harlin v. Din, 1 Spen. R., 31, Horn- 
blower C. J). No inquest of office is requisite. The title vests im 
mediately. 

The machinery of inquest of office is entirely abolished by 1 R. S., 
282. The Atfy General now brings ejectment, direct the same as 
for the recovery of any other land belonging to the State. 

To qualify an alien to take lands he must a^irmatively show the 
circumstances necessary to bring himself withm a statute {Proui v. 
Canning, 20 W. R., 365 ; Jackson v. Fitzsimmons, 10 W., 16). 

The capacity to take must exist at the time of descent cast (2 Hill, 
67, 20 W., 355 supra). 

Joshua H. Old's naturalisation four vears after descent cast does 
not retroact — ^this does not help him (Verplank Sen., 20 W., 335 ; 
2 Hill, supra). 

Though naturalisation might confirm a defective title, yet it could 
not confer an estate (2 Hill, supra.). Joshua had no title whatever, 
defective or otherwise, in 1839, the time of his naturalisation. 

It is only by purchase that an alien can hold, and then not against 
the State ; b;y purchase he cannot take ; by descent, he can neither 
take nor hold {2 Hill— supra ; 9 Oranch, 603 ; 4 Wh., 563). 

There being a life estate to intervene, did not prevent the escheat. 
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The land vested at once in the State, subject to the life estate of the 
widow (2 Hill, supra). 

If Meakings, who claims through Joshua, makes title, through 
him, as heir-at-law and not under the will, the escheat, on the death 
of the testator, defeats him. If he make title, through Joshua, as 
devisee under the will, and not as legatee or distributee^ then the 
2 R. S., 5, 57, § 3 and 4, expressly avoids the devise, if any such 
thing as a devise can be tortured out of this will. In either case, 
he has no title. 

YII. — Joshua derived his inheritable blood through his mother, the 
sister of the testator, who was, at the time of the death of the testa- 
tor, a non-resident alien, and for this reason he could not inherit 
(McCreer v. SomerviUe^ 9 Wh., 654; Jackson v. Oreen^ 7 W., 
839). 

1. The 1 R. S., 754, § 22, provides for persons arable of inheriting. 
As Joshua was not capable of inheriting on the death of his uncle, 
this section does not help him. Joshua never made the deposition 
required by § 17, I R. S., 720, which was a pre-requisite to the ca- 
pacity to take by devise or otherwise. 

2. Joshua, if he had been a citizen, was not precluded from in- 
heriting, on his uncle's death, by reason of his tuien dead ancestor^ 
but by reason of his alien living mother ; § 22 will not therefore 
avail him. The presumption is that she was alive, unless affirma- 
tively shown to be dead. By all the lexicographers, and by the tech- 
nical definition of " ancestor," a living mother cannot be said to be 
the ancestor of her son. 

VIIL— Sec. 1 of the Act of April 10, 1843, Sess. Laws, p. 62 
(through which appellant attempts to make title), is in contravention 
of § 9, Art. 7, of the Constitution of 1821, which requires that every 
act appropriating public property for private use shall be passed by 
a two-third vote.. 

That this Act was not so passed, see Sess. Laws, f. 42, p. 397, and 
1 R. S., J56, § 3. 

1. On the death of the testator eo instantiy the title vested in, and 
was at once the property of the People of this State (4 Kent's Com., 
6th ed., p. 425 ; 2 Hill, supra, and authorities cited supra). 

As above seen, the machinery of office found, is done away with, 
and with it the antiquated feudal idea of title in the State, on escheat, 
by virtue of its Eminent Domain. 

The Act of '43 does not merely change the manner of descent ; it 
operates not only on future descents, but gives away, by a single 
act, to individuals, all the property that is already vested in and be- 
longs to the people. See Englishbee v. Helmut\ decided March term, 
1850, by Court of Appeals. 

This act is far more objectionable than that of 1831. The latter 
may be said to be, and is called in its title, a method of raising 
revenue ; it grants the title on receiving a consideration, while the 
former appropriates by a single act perhaps millions of the public 
property to individuals, without the consideration of a cent, oy the 
act in question, if valid, the title of the People to this lot is divested, 

VOL z. 27 
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as fully as if the State had executed a formal release to Joshua. It 
is immaterial by what words this end is worked out. The act appro- 
priates the property to individual benefit, the same as if it were re- 
leasedy and the point of unconstitutionality consists in, 1, The appro- 
priation for individual benefit, and, 2, In all the property belonging 
to the State by escheat being so appropriated in one act, without 
weighing the merits of each particular case which the constitution 
by its terms designed. 

The People have delegated to the legislators, their agents, this 
legislative power, and have restricted its exercise in this particular, 
for wise ends. The constitution is as a power of attorney to be fol- 
lowed strictly by the agent. It cannot be got round and must be 
met The Court must answer, was not this the property of the 
State ? And did not this act divest the State of that property, and 
vest it in an individual ? 

The legislature passed a two-third act (Laws of 1845, p. 94), with 
the same identical title as that of 1843. It was intended to bolster 
up the unconstitutionality of the act of 1843. Its objects are the 
same, except that it omits (as if purposely) land escheated on de- 
scent for want of heirs. 

The uniform usage of the legislature since the act of '45, con- 
cedes the unconstitutionality of the act of '43, not only on the ground 
of appropriation, but of appropriation of all the property of the 
State in one act ; and the necessity of each case being passed upon 
pursuant to the constitution, which requires every act, &c. (See act. 
Laws of 1846, p. 85 ; lb. p. 374 ; lb. p. 376, Laws of 1848, p. 335, 
also p. 308). 

That part of the act of '43, confirming titles which would have 
descended, was evidently an amendment, and was purposely omitted 
in the stamping act of '45. 

2. The act of '43 is also open to the objection that it is retrospect- 
ive, retroactive, and seeks to enact an impossibility. 

IX.— A critical reading of the 1st § of the act of '43 will show 
that its terms do not cover the appellant's case, and he cannot there- 
fore avail himself thereof. He must, as has been seen, affirmatively 
bring himself within each and all its requisites. And the act being 
in derogation of common law must be construed strictly. 

1. It provides that " all conveyances by deed or mortgage heretofore 
made by a naturalized citizen, are hereby confirmed." A mere quit 
claim is not a conveyance by deed or mortgage, either in its techni- 
cal or common definition. It is technically a deed and so is a cove- 
nant, because of its seal ; but it is not a deed of conveyance any 
more than the covenant. If the act intended to embrace every deed, 
it would have confirmed all deeds, and not simply all conveyances 
by deed or mortgage. A mere quit claim conveys nothing. It trans- 
mits no title. It operates only by estoppel {Jackson v. Weedman^ 
1 Cow., 613, 9 Cow., 13 ; Conveyances by 1 R. S., 731, 2d ed., are 
termed grants. In Kenedy v. Wood, 20 W. R., 230, nothing short of a 
grant was held sufficient under the alien act of 1846, § 9, p. 96). 

2. If this quit claim is to be held under this act a technical am-- 
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veyancey transmitting title, still the act does nothing more than 
simply confirm that quit claim. If by confirming a quit claims is 
meant to confirm in Meakings the title which Joshua had when he 
made it, then has Meakings no title, for Joshua had none, defective 
or otherwise, at the date of the quit claim. The act does not go so 
far as to retro^reate an estate in Meakings at all. There never was 
any title in Joshua for the quit claim to operate upon. The act no- 
where attempts to create in Meakings a neio title. It does not re- 
lease the title of the State direct to Meakings, like the act of '46, 
p. 374. The confirmation of a quit claim implies that there is some 
title to confirm, defective or otherwise. The confirmation of a quit 
claim made by a person who never had any title whatever, cannot 
be said to convey to the grantee in the quit claim a new estate, 
which the quit claimor never had. In th^ language of J. Bronson, 
in People v. Conklin, 2 Hill, p.70, the confirmation by naturalization, 
of a defective title, will not confer an estate. ^* In this case he has 
no estate or title to be confirmed." 

3. If the act is operative to confer a new estate on Joshua, then 
that estate in the words of the act '^ is continued in him." 

The estate by the act is continued in Joshua, not in Meakings. The 
confirmation of the quit claim to Meakings cannot confer on him 
that new estate. That new estate continued in Joshua ; passed to 
Jane P. Meakings, executrix by deed of July 12, 1849. And by her 
to the grantor of respondent by deed of 12th July, 1847. This new 
title, which was in the State on the passage of the act, is either 
continued in Joshua or passed from him to the executrix. In ei- 
ther 'case the appellant cannot recover. 

4. If it is correct that Joshua could not inherit, as a citizen, from 
Beiyamin Hide, in 1839, by reason of his being obliged to trace his 
title collaterally, through the alien blood of a living non-resident 
mother, then this act does not meet the appellant's case. The sta* 
ti^te says he may inherit the same as if he had been a citizen. 

X. — ^The respondent is in possession under a bona purchase for full 
value paid, every intendment should therefore be in his favor. 

He defends his possession, for which h6 has given $4000, including 
91700 mortgage on the premises. And this has been paid not only 
after title had been examined by Mr. Kip, one of our ablest convey- 
ancers ; but also upon exhibition of a release from the two distri- 
butees, who have twice received pay for their interest in these pre- 
mises. And this plaintiff is one of the executors named in the will, 
and chargeable as such, with knowledge of all that was done under 
the will, and especially by his own sister, Jane P. Meakings, his co- 
executrix. 

RuGGLEs, J. — It seems to be certain that the testator, Benjamin 
Hide, did not intend to devise the land in question as such, to Bei\ja- 
min Hide Old, Joshua Hide Old, his nephews, and Caroline Old, his 
niece. They were aliens at the time the will was made, and at the 
death of the testator, and incapable for that reason, of taking the 
land as devisees.'^" But they were not incapable of taking the pro* 
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oeeds of the land when sold. He therefore directed the land to be 
Bold and the net proceeds to be divided between the three persons 
above named. There was no devise of the land to these three per- 
sons or to any one else ; as devisees, they take the price of the land, 
but not the land itself. The principles applicable to a case of this 
kind are clearly stated by the Vice Chancellor, Sir John Leach, in 
the case of Smith v. Claxton (4 Maddock, 482) : '* A devisor may give 
to his devisee, either land or the price of land, at his pleasure, and 
the devisee must receive it in the quality in which it is given, and 
cannot intercept the purpose of the devisor. Where a devisor directs 
his land to be sold, and the produce divided between A and B, the 
obvious purpose of the testator is, that there shall be a sale for the 
convenience of division, and A and B take their several interests as 
money, and not land ; so if A die in the lifetime of the devisor, 
and the heir stands in his place, the purpose of the devisor that there 
shall be a sale for the convenience of division still applies to the 
case, and the heir will take the share of A as A would have taken it, 
as money and not land." 

Benjamin Hide Old, therefore, took no estate in the land, as land 
under the will. If he took any estate in the land by virtue of the first 
section of the act of 1843 (which enables naturalised citizens under 
certain circumstances to take and hold land coming to them by 
grant, devise or inheritance, while they were aliens), he must have 
taken it by inheritance and not by devise ; and such inheritance was 
liable to be defeated by a sale under the power contained in the 
will, if any such valid power existed. 

The doubtful question, if any there be in the case, is, whether 
power was given by the will to the executors to sell the land for the 
purpose of distributing the proceeds among the testator's nephews 
and niece. The testator devised to his wife, the rents of his four 
houses, during her natural life, and his household furniture, plate, 
&c., and proceeds : '' After her death, the house and lot the comer 
of Amity and Green streets, to be sold, and the net proceeds to be 
equally divided between Benjamin Hide Old, Joshua Hide Old, and 
their sister, Caroline Old (share and share alike)." The testator 
appointed for his executors and executrix, Benjamin Hide Old, 
Joshua Hide Old, Benjamin Hide Meakings, and Jane Parks Meak- 
ings. The executors are not by express words made the donees of the 
power, and it is therefore contended by the plaintiff, that the power 
of sale devolved on the Court of Chancery, according to section 101 
of the statute of " Powers," which is as follows : — " §101. Where a 
power in trust is created by will, and the testator has omitted to 
designate by whom the power is to be exercised, its execution shall 
devolve on the Oourt of Chancery." But this section does not re- 
quire that the designation should be by express words ; a designa- 
tion by necessary implication excludes the case from the operation 
of the statute. Such a designation is equivalent to a designation by 
express words. The question therefore is, whether, at common law 
where the will was made, the executors had the power by implica- 
tion to sell the land in controversy. 
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It is conceded, that where a testator directs his land to be sold for 
the payment of his debts, or for the payment of legacies, and ap- 
points executors, the executors have the power to sell, although they 
are not named as the donees of the power, otherwise than by nam- 
ing them as executors. The reason given for this is, that it belongs 
to the executors to pay the debts and legacies ; and the testator hav- 
ing directed that to be done by means of a sale of his land, the ex- 
ecutor should have the power to sell, as incident to the accomplish- 
ment of the testator's main purpose. 

But it is denied that the ext-ciitor has a power by implication to 
sell in a case in which the proceeds of the sale are to be distributed 
among his kindred or other objects of his bounty, and that the rea- 
son abovementioned does not apply to such a case, because the dis- 
tribution is not to be made by the executor in the course of his duty 
as such, and in his character as executor. 

But this seems to be an erroneous assumption. By the settled 
doctrine of equitable conversion, the testator gives money, and not 
land, to his nephews and niece, and the gift is, for all substantial 
purposes, a legacy. It was so regarded in the case in 2 Leon, 220, 
which, as far as it is applicable to the point under consideration, is 
as follows : — ** A man devised his land to his wife for life, and fur- 
ther willed, that if he should not have issue by his wife, that then 
after the death of his wife, the lands should be sold, and the money 
thereof coming, distributed to three of his blood, and made his wife 
and another his executors, and died. The executors proved the will, 
one of the executors died, and the other sold the lands. It was ad- 
judged that the sale was good, although it be not expressed in the 
will by whom the lands should be sold, for the moneys coming of the 
sale are to be distributed by the executors as legacies, and it apper- 
tains to executors to pay the legacies, and therefore they shall sell." 
The authority of this case was questioned on the argument, and 
supposed to be overruled by the decision in Bentham v. Wiltshire 
(4 Maddock, 44). But the doctrine in that case has, in its turn, 
been doubted. There is, moreover, a manifest difference between 
that case and the present. In that case the testator directed the 
estate to be sold (not saying by whom) and the money to be distri- 
buted ; and the question was, whether the heir should join with the 
executors in executing the conveyance. It was held that the execu- 
tors had not the power of making the sale without the concurrence 
of the heir to whom the legal estate had descended. But in the 
present case, there was no heir to whom the legal estate could de- 
scend at the death of the testator. The persons who would other- 
wise have inherited, were aliens, and the land escheated. It cannot 
be supposed that the testator expected that the sale would be made 
by the State, under the direction given by the will. The testator's 
intention was to protect the title of the land against the State, by a 
sale and distribution, and this could be done only by the executors. 
In Patton v. Randall (1 Jacob and Walker, 189), the estate was de- 
vised to the children of the testator, and on that ground it was held 
that a power to the executors could not be raised by implication. 
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In Tylden v. Hide (2 Sim. and Stuart, 238), the testator directed his 
real and personal estate to be sold and the proceeds to be distribu- 
ted, without saying by whom, and it was decided that a power to 
sell was therefore implied to the executors. In Denne v. Judge 
(11 East., 288), the land was devised to five persons as trustees to 
sell and apply the money to certain uses, and the same persons 
were afterwards appointed executors, and the executors as such 
had nothing to do with the land. It may, perhaps, be difficult to 
reconcile the English cases with each other in relation to the point 
in question ; but it is not necessary to do so. The American cases 
and those in our own Courts, seem to be decisive to establish a 
power of sale by implication in the executor in a case like the 
present. In Lhyd^s leasee v. Taylor (2 Dallas, 223), the question 
arose upon a devise, that after the death of the testatoi^s wife, 
certain lands should be sold and the money divided among chil- 
dren ; but the will did not declare by whom the sale should be 
made. The land was sold, however, by the survivor of two execu- 
tors, and it was submitted for the opinion of the Court, whether that 
sale was good. The Court adjudged it good, and declared it a plain 
case. 

In Craig v. Leslie (3 Wheat., 663), the proceeds of real estate 
sold under a power contained in the will of Robert Craigy was re- 
garded as a bequest of personal estate, and a legacy. 

In Bogert v. Hortell (4 Hill, 492) land had been sold by the exec- 
utors under a power contained in the will of John Dover, to be divi- 
ded among certain persons named in the will. The executors took 
a bond and mortgage to themselves as executors, one of them after- 
wards sold and assigned the bond and mortgage to Bogert for its 
full value, and misapplied the money. The question was, whether 
Bogert acquired a title to the bond. If the executors held it in the 
character of trustees, one had no right to assign it without the 
concurrence of the other ; but if it belonged to them as executors, 
the assignment by one was valid. The Vice Chancellor and the 
Chancellor were of opinion that they held the bond as trustees, and 
not as executors, and that Bogert's title was therefore bad. But the 
Court for the correction of errors reversed the decree ; and Chief 
Justice Nelson, in an able opinion, after reviewing the cases, declared 
that the fund arising from the sale of real estate was to be regarded 
to all intents and purposes as personal estate in the hands of the ex- 
ecutors to be distributed as money, and no part as land, or as partak- 
ing of the nature and character of real estate. In the course of 
his opinion, he declares that, '* It has been settled law since the year- 
books, that a power given in a will to sell land for the purpose of 
paying- debts or legacies, and for making division of the produce, 
vrithout naming the donee, will vest in the executor by implication. 
This is deemed fairly inferrible from the fact that the fund is to be 
distributed by him, no contrary intention appearing in the will." 

Senator Bokee concurred in the opinion with Chief Justice Nel- 
son, that the fund was assets in the hands of the executors, distribu- 
table by them as such, and not as trustees ; and the decree in the 
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Courts below was reversed by a vote of 18 to 2. This doctrine puts 
the present case on the same footing as if it were a sale for the 
payment of debts, in which case it is admitted that the executor 
would have the power of sale by implication. 

In Stagg V. Jackson (2 Barb., Ch. Rep., 86), the persons entitled to 
distributive shares of the proceeds of real estate sold by an execu- 
tor under a power contained in a will, are declared to be legatees 
within the meaning of the statutory provisions authorising the Sur- 
rogate to require the executor, as such, to account for the funds 
arising from the sale. This is upon the ground that the proceeds 
of the sale are to be regarded as personal estate, to all intents and 
purposes, unless there be a failure of the purpose and object of the 
sale. There is no such failure in the present case. Benjamin Hide 
Old died in the lifetime of the testator, but his brother and sister 
became entitled by lapse to his share of the proceeds, and this 
share is not land but personal estate. The purpose of the sale 
for the convenience of division, and to enable the aliens to take 
still continued (4 Mad., 261). The Chancellor's decision in the case 
of Stagg V. Jackson was affirmed in the Court of Appeals, and the 
respondent, Mary Elizabeth Jackson, was declared to be the legatee 
of one-ninth part of the proceeds of the real estate sold by the ex- 
ecutor. 

These decisions bring the present case within the acknowledged 
principle that a power of sale is to be implied to the executors, 
because the fund raised is distributable by them in that character. 

It was further contended on the argument, that if the executors 
had the power of selling the lands, it had not been well executed, 
because on the face of the deed, the consideration was nominal, 
and no proof was made that the land was fairly sold for its value. 
But on looking into the bill of exceptions, it appears that the only 
points made at the trial were, first, that the executrix, Jane Parks 
Meakings, had not the power by implication, to make the sale ; and 
secondly, that the power was not well executed, because the other 
executors did not join with her in its execution. The latter point 
was not insisted on before this Court. 

The judgment of the Court below should be affirmed, with costs. 
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QuftxxQv (Jourt. 

{City of NenD York.) 

{February Term, 1852.) 

Before DUER, PAINE and BOSWORTH, Justicea. 

A. S. Bates v. Thomas P. Stanton and others. 

BAILOR AND BAILEE. 

Ab a general rule, a bailor cannot set up a right of property in a third person to defeat a re- 
covery by his bailor. 
To this general rule, however, there are many exceptions. 
Semble — ^that the right of the true owner may be set up in all cases where, upon his demand, 

the property has been in fact delivered to him before the commencement of the suit. 
The law may be considered as settled, that such a delivery is an absolute bar to the claim of 

the bailor, when it is shown that he had obtained possession of the property by felony, foroe 

or fraud. 
Heldj that the evidence given by the defendants upon the trial in support of their defence, 

that the goods in controversy had been obtained from an agent of the owners by coQuaion 

and fraud. 
Held also J that the record of a judgment in favor of the owners against the plaintifF for the 

recovery of the goods, was conclusive evidence of such collusion and fraud, the questiaDa 

litigated and the parties being substantially the same. 

The complainant alleged that the defendants were the owners 
and master of the Ship Hero, one of a line of Packet Ships, sailing 
at stated periods, between New York and New Orleans, called 
" Stanton's Line," for the transportation of freight and merchandise 
for hire, and that the defendant, Stanton, was the agent of the line, 
and engaged in receiving and sending Jfreight and merchandise for 
hire, from New York to New Orleans, and forwarding it to St. Louis 
and other places above and beyond that place. 

That on the 3d day of April, 1848, the plaintiff being the owner of 
125 cases of boots and shoes, which he was desirous of sending to 
St. Louis, with a view of there commencing the boot and shoe busi- 
ness, shipped the same on board said ship for New Orleans, to be 
forwarded to St. Louis, and took from the master a bill of lading of 
that date, by which the defendants acknowledged the receipt of said 
cases of merchandise from the plaintiff on board said ship, and 
agreed to carry them to New Orleans, and forward them to St. Louis. 

That the ship sailed, and arrived at New Orleans on the 23d of 
April, with the goods on board ; that after she sailed, the defendant, 
Stanton, wrote to the consignee and agent of the ship at New Or- 
leans, in combination with one Jesse Y. Niles, and caused said goods 
to be returned in said ship on her return voyage to New York, and 
said property of the value of $5,747 29, was by the defendants con- 
verted to their own use. The plaintiff demands the amount of the 
goods and consequential damages, amounting in the whole to 810,000. 

The defendant, Stanton, and the other defendants, in separate 
answers, make substantially the same defence. 
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They admit the receipt of the goods on board of the ship, the sail- 
ing of the ship, and their refusal to deliver them, and in excuse, 
say: 

That the goods did not belong to the plaintiff, but to Grant & 
Ensign, of Hartford, Connecticut, who had entrusted them to one 
Cooke, to sell for them in his store in Norwich, Connecticut. That 
the plaintiff obtained them by a fraudulent combination with Cooke. 
That being so informed by Niles and Grant & Ensign, the defend- 
ants, at their request, caused 124 cases of said property to be re- 
turned in the ship to New York, and there delivered to Grant & En- 
sign, and took their bond of indemnity against the plaintiff's claim, 
and Grant & Ensign defend this action. 

The plaintiff in reply, controverts the averments in the defend- 
ants' answers. 

On the trial of the cause to the jury, the plaintiff having produced 
the bill of lading, the execution of which was admitted, and proved 
a demand of the goods of the defendants, and a refusal to deliver 
them before the commencement of the suit, rested his cause. 

The defendant then offered in evidence, in defence of the plain- 
tiff's action, a record of the proceedings in a case in the Court of 
Common Pleas in the State of Massachusetts, where, in an action of 
trover, for one hundred and twenty-five cases of boots and shoes, 
claimed to be those in question, by Grant & Ensign, against Bates, 
they recovered a verdict for $3,534 22 damages, and a judgment 
thereto, and in which on exceptions taken to the ruling of the Judge, 
the case was removed to the Supreme Court, and was then pending. 

The plaintiff objected to the admission of this testimony on the 
ground that the defendants could not dispute the plaintiff's title to 
the property in the bill of lading, that the proceedings were between 
other parties, and assuming them to be a final judgment, did not 
conclude the parties to this suit ; that the proceedings on their part 
showed that the judgment was not final, and were not sufficient to 
estop the plaintiff in this action. 

The Court decided that the proceedings in the Court in Massa- 
chusetts were admissible in evidence, and that the defendants might 
dispute the plaintiff's title by showing the title of the goods to be in 
Grant & Ensign. 

The Court thereupon decided that said proceedings were conclu- 
sive as to the rights of the parties to this action, and precluded the 
plaintiff from any right to recover for the 125 cases of boots and 
shoes in the complaint mentioned, or any part of them, and the Court 
ordered the complaint to be dismissed and judgment to be entered 
for the defendants. 

From this judgment the plaintiff appealed, and the case comes up 
upon a bill of exceptions. 

F. B. Cutting and Asa CMldj for the plaintiff, made and argued the 
following points: 

I. — The ship-owners having refused to deliver the goods in pursu- 
ance of the bUls of lading, were guilty of a conversion. 
VOL. X. 28 
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n. — ^The ship-owners were not compelled by any legal proceed- 
ings, or other compulsory means, to surrender the goods to Grant & 
Ensign ; the property was brought from New Orleans by them in 
violation of their contract as carriers, and was voluntarily delivered 
to Grant & Ensign. They cannot now set up an adverse title 
against the shipper who entrusted them with the property. Having 
obtained possession from the plaintiff, by reason of an express nn* 
dertaking to deliver them to him or to his assigns, they are estopped 
from setting up title in strangers {Gosling v. Bimet/, 6 Bing., 339 ; 
Kieman v. Sanders, 6 Ad. and Ellis, 516 ; Hall v. Griffin, 10 Bing., 
246 ; Miles v. Cattle, 6 Bing., 734 ; 1 Bacon Abg., 369, Title Bail- 
ment. A. Story on Agency, sec. 217 ; Angel on Carriers, sec. 335, 
217 ; Story on Bailments, sec. 450, 582 ; Discon v. Hammond, 2 B. and 
Aid., 313). 

The defendants would not have been permitted to file a bill of 
interpleader {Crawshay v. Thornton, 2 M. and C, 1 ; S. C, 7 Sim., 
R. 391 ; Nicholson v. Knowles, 5 Madd., 47 ; Lotve v. Richardsom^ 
3 Madd., 277 ; Cooper v. De Pastet, 1 Tam, R., 177 ; 2 Sto. Eq. 
Juris., § 820, note 2, § 816, 817, 812). 

III. — ^The proceedings in the Court of Common Pleas for Hampden 
County were not admissible evidence against the plaintiff; because, 

1. As between the parties to this action, the proceedings would 
not have been evidence against the defendants (1 Greenl. Ev. § 524). 

2. The papers showed that there had been no final judgment 
(1 Greenleaf, 529). 

IV. — ^But if admissible, the alleged proceedings were not conclu- 
sive against the plaintiff. 

Dan'l Lord, H G. De Forest, and John A, Weeks, for defendants, 
made and argued the following points : 

The defendants claim to set up the lawful title of Messrs. Grant 
and Ensign, from whom the goods in question were fraudulently 
taken by the plaintiffs ; Grant & Ensign having demanded the 
goods, and having indemnified the defendants against the plaintiff's 
claim. 
As to the defendants' right to set up the title of Grant & Ensign, 
I. — It is competent for the carrier to set up the rightful title of 
the true owner, from whom the possession has been fraudulently 
taken by the bailor, after notice by the true owner of his superior title. 

1. If the carrier delivered the goods to the bailor, after notice 
from the true owner, he does so at his peril (Story on Bailments, 
4th ed., § 102 ; Wilson v. Anderton, 1 Barn, and Adol., 450 ; Ogle v. 
Atkinson, 5 Taunt., 759 ; Taylor v. Plumer, 3 M. and Selw., 562 ; 
Hardman v. Wilcock, 9 Bingham, 382). 

2. The bailor cannot improve his title by a mere delivery to the 
carrier, and if his possession be originally tortious, it must remain 
so (Story on Bailments, § 281 ; fyilson v. Anderton^ 1 Barn and 
Adol., 450). 
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3. There is no valid distinction, as related to the present ease, 
between a tortious and o, felonious taking by the bailor. As the 
felony must avoid the possession even of a bona fide purchaser, so 
the fraudulent taking can pass, no title by the mere deposit with 
the carrier. 

4. It is the basis of the contract between the parties, that the 
bailor is lawfully possessed of the goods ; and the innocent carrier 
should not be made to suffer by means of the bailor's fraudulent 
misrepresentations, or concealment of his wrongful title, 

5. The policy of the general rule, as to setting up the jus tertii^ 
is not impaired by the allowance of these exceptions to it, and on 
authority and principle they must be admitted {Shelbury v. Scotsford^ 
Yelv., 23 ; Angell on Carriers, p. 336, and cases cited ; King v. 
Richards, see especially 6 Whart. Penn. Rep., 418 ; Hardman v. WiU 
cocky 9 Bingham, 378). 

6. A bill of interpleader is not the proper remedy of the defend- 
ants in the present case, because the plaintiff and Messrs. Grant 
& Ensign claim under independent and inconsistent titles. 

As to the effect of the judgment record. 

IL-r-The judgment record, produced in evidence, is complete in itself 
as a final judgment, notwithstanding the writ of error pending at the 
time of the trial of this cause (Mass. Rev. Stat , chap. 82, § 6, § 12, 

III. — If the record was insufficient, it is enough that the defendants 
produce, upon this hearing, a new exemplification, showing that the 
judgment is now complete and final. 

IV. — The judgment in favor of Grant & Ensign, in the Massachu- 
setts suit, is conclusive against the title of the plaintiff to the goods in 
question; and 'conclusive as to his fraudulent taking of them: the 
judgment need not be specially pleaded {Miller v. Maurice, 6 Hill, 
114). 

1. The judgment relates to the identical subject matter of this 
suit, and the issue was upon the fraudulent taking of the goods by 
Bates: this appears by an inspection of the judgment record. 

2. The defendants are the privies of Grant & Ensign, and defend 
this suit simply as their representatives, under the title and upon 
their indemnity (1 Greanleaf 's Evidence, § 523). 

3. If the plaintiff be allowed to recover in this action. Grant & 
Ensign will then be held liable to the defendants, under thir indem- 
nity ; and thus, in spite of the Massachusetts judgment, they will 
be compelled to pay, for the benefit of Bates, the value of the very 
goods aidjudged to have beea fraudulently taken from them by him. 

By the Court — Duer J. — ^That a bailee cannot, in ordinary case3, 
dispute the title of his bailor, no more than a tenant that of his land- 
lord, is familiar law, but we have not been able to discover that the 
rule applies with greater stringency to the relation between a com- 
mon carrier and a shipper, than to any other form or species of bail- 
ment. The bill of lading, it is true, contains an admission of the 
ownership of the goods, and it contains also an admission of their 
actual shipment and of their sound condition. It appears, however, 
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to be settled, that in neither of these cases does the admission ope- 
rate as an estoppel. It is strong prima facie evidence of the truth 
of the fact to which it relates, but not conclusive (Berkely v. TVat- 
ling, 7 Adol. and Ell., 29 ; Barrett v. Rogers, 7 Mass., 297 ; Mary- 
land Ins. Co, V. Ruden, 6 Cranch., 338). 

The present case, therefore, stands upon the same ground as other 
bailments, in respect to which the general rule undoubtedly is, that 
in an action by the bailor a jus tertii, a right of property in a third 
person, cannot be set up by the bailee to defeat a recovery. Bat to 
this general rule there are many exceptions. The defendant in such 
a suit may doubtless show that the property had been taken from 
him by process of law, or by a person having a paramount title, or 
that the title of the bailor had terminated, or that he was himself a 
mere agent, and that the return of the property to him had been 
forbidden by his principal {Shelby v. Scotsford, Yelv., 23 ; Edson v. 
Weston^ 6 Cran., 278 ; Os^le v. Atherson, 5 Taunt., 758 ; Watson v. 
Anderton, 1 Barn, and Aid., 450 ; Whittier v. Smith, 11 Mass., 211 ; 
Story on Bail., § 120, 266). Nor are these the only exceptions ; we 
are strongly disposed to think that the right of the true owner may 
be set up, in all cases, where upon his demand, the property has been 
in fact delivered to him before the commencement of the suit, and 
are satisfied that such a delivery is an absolute bar, where it ap- 
pears that the plaintiff had obtained possession of the property felo- 
niously or tortiously, by felony, force or fraud {Hardman v. Wilcock, 
9 Bing., 382-4 ; King v. Richards, 6 Whart. Penn. R., 418 ; Story on 
Bail., § 582 ; Angell on Carriers, § 336). In Hardman v. Wilcock, 
this doctrine was expressly and with great decision, affirmed by two 
of the most eminent Judges of the present day. Justices Alderson 
• and Patteson, and was held to be entirely reconcileable with all 
the prior authorities, including most of those on which the plaintiflTs 
counsel in the present case has relied. 

In King v. Richards, a case bearing a close analogy to the present, 
the same doctrine, nearly in the terms in which we have stated it, 
was made by the Supreme Court of Pennsylvania, the ground of its 
decision, and was even applied to defeat the claim of an innocent 
plaintiff to whom a bill of lading of the goods in controversy had 
been assigned for value by the fraudulent shipper. In this last case 
Mr. Justice Kennedy, as the organ of the Court, delivered an elabo- 
rate and able opinion, in which he reviews with acute discrimination 
all the English cases, and sustains the conclusion at which he ar- 
rives by reasons of unanswerable force ; reasons that commend them- 
selves alike to the judgment and the conscience. We cannot at all 
hesitate to follow those decisions. It would be a serious reproach to 
the administration of justice, if the principle which they sanction, a 
principle not only of sound policy but of sound and obvious morality, 
were not felt and acknowledged to be the law. No one can doubt 
that he to whom stolen goods have been delivered, is bound to re- 
turn them to the true owner when satisfied by due proof of the jus- 
tice of his claim, and when the fraud is established by similar proof 
the moral obligation is exactly the same. 
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It would be a shock to the most ordinary sense of justice to per- 
mit the thief or the swindler in such cases, to recover in a subse- 
quent suit the value of the goods from the honest bailee. The rule 
which forbids a bailee to deny the title of his bailor, confined with- 
in its proper limits, is wise and salutary ; but if no exceptions are 
to be allowed, it would deserve to be condemned, in numerous cases 
as arbitrary and unjust ; confined within its proper limits, it incul- 
cates and enforces the observance of good faith ; carried beyond 
these limits, it would be an encouragement and a protection to injus- 
tice, violence and fraud. 

The defence, therefore, which is set forth in the answers in this 
case, was justly held upon the trial to be valid in law, and the only 
question that remains is, whether the truth of this defence was con- 
clusively established by the record of the judgment which was given 
in evidence. The Chief Justice so decided, and we are satisfied, 
upon full consideration, that his decision, although not resting upon 
the authority of any case exactly similar in its circumstances, is 
sound in its principle, and as such must be sustained. It is true 
that a prior judgment is only conclusive when it appears that the 
same questions were litigated and determined in the suit in which it 
was rendered, and it may also be admitted that it is only conclusive 
between parties and privies, and that the estoppel which it raises 
must be mutual in its operation. But if we mistake not, all these 
necessary conditions are fulfilled in the case before us. 

The action of trover in which the judgment was rendered, related 
to the very goods now in controversy ; the plaintiffs were Grant & 
Ensign, to whom, as owners, the goods have been delivered by the 
defendants, and the plaintiff* here was the sole defendant. The 
plaintiffs claimed to recover upon the grounds that they were the 
true owners of the goods at the very time they were shipped, and 
that the defendant had obtained the possession from their agent by 
collusion and fraud. The defendant denied their ownership and as- 
serted his own title as a purchaser in good faith and for full value 
from a person having the right to sell. The questions, therefore, of 
ownership and of fraud were directly at issue, and unless they had 
been determined in favor of the plaintiffs, they could not have ob- 
tained the judgment that was rendered. Exactly the same ques- 
tions are raised by the pleadings in this case, and if this suit is sub- 
stantially a suit between the same parties, or a privity has been 
shown to exist between the defendants and Grant & Ensign, it is im- 
possible to deny that the judgment then rendered must be regarded 
as conclusive. 

It is a mistake to suppose that the term parties, in the sense of the 
rule which renders a prior judgment conclusive upon those who sus- 
tain that character, is restricted to those who are parties upon the 
record. On the contrary, it includes all who have a direct interest 
in the subject matter of the suit ; a right to make a defence, or con- 
trol the proceedings (1 Greanleaf on Evid,, p. 623 ; Smith's Lead, 
cases; Duchess of Kingston's cases, 20 Howell State Trials, 
638 ; Morgan v. Thorny 9 DowL, 228). Grant & Ensign were par- 
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ties upon the record as well as in interest in the trover suit and in this, | 

although not parties upon the record, they are certainly parties in 
interest. It appears from the pleadings — for the allegations in the 
answers to that effect are not denied in the replies — that they have 
given to the defendants a satisfactory indemnity, and that upon the 
faith of that indemnity, the goods were surrendered and this suit 
is defended. 

It is for them, therefore, that this defence is made ; they have a • 
direct interest in the result of the suit, and in consequence of that inte- 
rest, have acquired a right to control its proceedings. We are there- 
fore justified in saying that it is by them that this suit is in fact 
defended, and that they as parties have set up as against .the plaintiff 
the same title which in the former suit they succeeded in esta- 
blishing against him. The controversy is the same, and substan- 
tially the parties, and the prior judgment therefore conclusive. 

Even were it granted that those only are to be deemed parties, in 
the sense of the rule, who are parties upon the record, it is certain 
that the indemnitv which Grant & Ensign have given has created a 
privity between them and the . defendants which authorises and in- 
deed renders it the duty of the defendants to set up, for their pro- 
tection, the former judgment as a bar to the plaintiff's recovery. It 
is said by Mr. Greenleaf, and our Supreme Court, in the case of 
Rapelyev. Bruce (4 Hill, 19), has so decided, that he who covenants 
for the results or consequences of a suit between others (and the in- 
demnity here given is equivalent to such a covenant), by that act 
connects himself in privity with the proceedings so as to render the 
record of the judgment in that suit conclusive evidence against him 
(1 Greenleaf, p. 692, § 523). If Grant & Ensign, therefore, would be 
concluded by a judgment in favor of the plaintiff in this suit, that 
is, estopped from denying him to be the true owner of the goods in 
controversy, it would be most unreasonable to hold that they may 
not be aided by the defendants in barring his recovery by setting up 
a former judgment which concludes him from denying their title. 
There ought Hx^I to be two judgments directly in conflict upon the 
same question, and that conflict is only to be prevented by pre- 
venting the plaintiff from controverting the judgment that has been 
obtained against him. 

The objection upon which the counsel for the plaintiff seemed 
greatly to rely, that the record of the proceedings in the former suit, 
had an opposite judgment been rendered, would not have been evi- 
dence against the defendants, has been answered by the observations 
already made. Such a record would have been conclusive evidence 
against the defendants upon the questions decided, exactly for the 
same reasons that the plaintiff is concluded by the record now pro- 
duced. The defendants would be concluded by the privity that has 
been shown to exist between them and Grant & Ensign. It was ad- 
mitted upon the argument that the judgment against the plaintiflf 
has been affirmed upon a writ of error, and the objection, therefore, 
that the record produced did not show the judgment to be final, if not 
meant to be abandoned, must be considered as overruled. 



THE NEW-YORK LEGAL OBSERVER. 223 

Death of David Graliam, Eiq. 

For the reasons that have now been given, without entering upon 
other questions which our examination of the pleadings has sug- 
gestedy the exceptions stated in the case to the ruling and charge 
of the Chief Justice are overruled, and the motion for a new trial 
denied with costs. 



DEATH OP DAVID GRAHAM, ESQ. 

It is with feelings of heartfelt sorrow we announce the death of 
David Graham, Esq., a gentleman who, in his professional and do- 
mestic character, was beloved by all who knew him. On the sad 
event becoming known, our several Courts were addressed by some 
of our most distinguished counsel, and the customary adjournments 
took place. On the 22d of June, a meeting of the members of the 
Bar of this city, was held in the General Term room of the Supe- 
rior Court, for the purpose of expressing their sympathy in the loss 
of our lamented professional brother, and of proposing some suitable 
testimonial to his memory. 

The Hon. Benjamin F. Butler, was called to the Chair. Henry 
E. Davies, Esq., the Corporation Counsel, was appointed Secretary, 
and F. B. Cutting and J. Prescott Hall, Esqs., Vice Presidents. 

William C. Notes, Esq., rose and said, that he had been requested 
by his brethren to propose some resolutions respecting the deplora- 
ble event which hsid befallen them, in the decease of their brother. 
Personally, he (Mr. NoyesJ had felt greatly afflicted by the loss of 
Mr. Graham. He remembered that they came to the bar at the 
same time ; they were admitted in the same class, and argued their 
first causes in the same term. That was some time since, and from 
that period he had entertained for Mr. Graham, in common with all 
his brethren, the highest personal and professional friendship. Da- 
vid Graham was a credit to them as a man and a lawyer, and 
was distinguished as well for his ability and zeal as for his forensic 
addresses. He was well read in the profession, and he never ap- 
peared on any occasion, either in the Courts or elsewhere, without 
doing credit to himself and to the bar. He had held important 
offices — ^he was first an Alderman of this city, and subsequently Cor- 
poration Counsel, and afterwards declined the nomination for Mayor; 
at another time he was called upon to remodel our lavs. In all those 
offices there never was an instance known in which he failed to per- 
form his duty faithfully. No one could have been connected with 
him without being convinced of the purity of his heart and the kind- 
ness and sincerity of his feelings. Mr. Noyes then submitted the fol- 
lowing resolutions: — 

Resolved, That we deeply lament the decease of our professional 
brother, David Graham, whose superior intellect, high moral worth, 
and graces of private x^haracter, contributed so largely to the wel- 
fare, utility and honor of the New York bar ; that we sincerely sym- 
pathise with his family and the community^ in mourning the loss of 
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one who furnished so many examples for the praise and emulation of 
his fellow-men. 

Resolved^ That to evince our appreciation of the deceased, and to 
perpetuate his name, we will place in one of the Court rooms a suit- 
able monument, commemorative of his ability and virtues. 

Resolved^ That a conmiittee of five persons be appointed from this 
meeting, with full power to carry into effect the last preceding reso- 
lution. 

Mr. Stoughton seconded the resolutions, which were unaninoiously 
adopted. 

The Chairman appointed Messrs. Noyes, J. T. Brady, Sandford, Pea- 
body and Stoughton, such committee. 



A Treatise on the Criminal Law op the State op New York, and 
upon the jurisdiction and authority of Justices of the Peace, and 
incidentally, on the power and duty of Sheriffs, Constables, &c., in 
Criminal Cases. By Oliver Lorenzo Barbour, Counsellor at Law. 
Second edition. Albany : Gould, Banks & Co., 475 Broadway : 
New York : Banks, Gould & Co., 144 Nassau-street : 1852. 

We are quite sure that the profession will be glad to find a second 
edition of this truly valuable work has made its appearance. We 
have, as far as our time would permit, examined it with some atten- 
tion, and can with much satisfaction say that it is executed with the 
care and ability which distinguish all the works of Mr. Barbour. 
The learned author in his preface well observes : — 

" The new constitution, and the legislation consequent thereon, having made 
important changes in the organisation of the Courts, and in the method of ad- 
ministering the criminal law, a thorough remodelling of the book has become ne- 
cessary. This has accordingly been done, with as much care and attention as the 
author has been able to bestow upon it amid other pressing engagements. He 
has examined every page, corrected such errors and omissions as were disco- 
vered, and added new matter to the extent of one entire book, and several chap, 
ters ; besides referring throughout the work to the recent English and Ameri- 
can cases and text books. While aiming to give the work a modern air, and to 
cause it to reflect the present state of the criminal law, as far as its plan ex- 
tends, it was the aim of the author to diminish rather than increase its sixe. 
But besides the many alterations and additions made necessary by an entire 
change in the organic law, and the enactment of a great number of statutes, 
the ceaseless current of decisions has been rolling on since the publication of 
the first edition ; causing some changes in the law, and affording many impor- 
tant and valuable illustrations of the text." 

We may add that we heartily recommend it to the profession, to 
Magistrates, to District Attorneys, and to all those who are desirous 
of becoming familiar with criminal law. 
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IN EUUITY. 

Before the Honorable ASHER WARB, District Judge. 

John Garrow et alb. v. Amos Davis et als. 

principal and agent. 

An agent when oontraoting for his prinoipal, cannot stipnlate for any private collateral benefit 
for hjmaelf. If he does, he will be deemed to take and hold it in trust for his principal. The 
rule applies to all persons standing in a fiduciary relation to those for whom they are acting. 

Fraud may be inferred from facts and circamstances without direct proof. But when the cir- 
cumstances admit of a natural and probable explanation, coosistenUy with the innocence and 
good &ith of the party charged with the fraud, the presumption is in iavor of innocence. 

A simple hope, expectation, or possibility of benefit, is a sufficient consideration to support the 
oontraot of sale. 

The facts appear in the opinion of the Court. 

Ware, J.— In February, 1835, John Black, as the agent of the de- 
visees of William Bingham, entered into two contracts with one 
Ramsdell, to sell to him a township of land, No. 14, in the county of 
Hancock, with a strip adjoining it, amounting in the whole to 28,804 
acres, at three dollars per acre, the whole amount of the purchase be- 
ing 986,412, to be paid in five equal instalments, the first in sixty days, 
and the others in one, two, three, and four years, with interest, for 
which notes were given. The contract contained a proviso, that if 
the notes were not paid according to their tenor, at the election of 
the vendor the contracts might be declared void, and the money 
paid should be forfeited. On the first of April, 1835, Ramsdell as- 
signed all his interest in both contracts to Nathaniel Norton and 
Junius Keith, and by several mesne assignments, two-thirds of the 
interest in the contracts came to the plaintiffs by purchase at dif- 
ferent times between 1837 and 1841. 

The first notes for one- fifth of the purchase money were paid at 
maturity or within a few days after, and Black received at different 
times afterwards from the different assignees, on account of the con- 
tracts, including the first payment, 934,005 24. He also received for 
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timber taken from the land, $6,066 46, amounting with the cash 
payments to $40,071 70, leaving 46,341 30 due on the contracts^ 
inclusive of interest. 

In 1839, there was some negotiation with Black for an arrange- 
ment by some of the parties interested in the bonds, by which they 
might obtain the means of paying for the land by a sale of the tim- 
ber, but the negotiation failed, and nothing further was done till 
1844, when Black, July 22, wrote to Miller, one of the plaintifl^ 
saying that he had heard nothing for several years from the parties, 
and informing him that he had applications for the purchase of the 
land, and inquiring what the holders of the bonds intended to do in 
regard to their interests in them. 

The plaintiffs wishing to save something for themselves, and not 
being in a condition, or not desirous of purchasing the land, em* 
ployed Yaulk, one of the defendants, to sell their rights and interest 
in the contract. All their legal rights had become forfeited or were 
liable at the election of the vendor to be forfeited under the proviso 
by the non-payment of the purchase money, but as Black had given 
them no notice of his intention to insist on the forfi^iture, it was sup- 
posed that their rights in equity were not entirely foreclosed. These 
were a right to complete the purchase by paying what was due on 
the notes. But since the original contract, the market value of tim- 
ber lands had so fallen that this tract, which was bargained for in 
1836 at three dollars an acre, was now considered to be worth bat 
about one, and the balance remaining due on the contract, inclusive 
of the accumulation of interest, was more than the present market 
value of the land. All that Yaulk had for sale was therefore the 
goodwill of the contract, that is, the hope or expectation that the 
vendor would be willing to sell to them, as the assignees of Ramsdell, 
in consideration of what they had already paid, at a lower price 
than he would demand of strangers. It appears from the deposition 
of Black, that though he held the bonds to be entirely forfeited and 
of no value, he was unwilling to sell to others until the bonds were 
surrendered and cancelled, and it was evidently considered by others 
as well as the plaintiffs, that the possession of the contract was 
worth something in making a bargain with him. 

Miller first applied to Vaulk by letters, on the llth and 13th of 
September, requesting him to make inquiries and ascertain whether 
anything could be saved to the parties interested in the contracts by 
a sale of them, and expressing a faint hope that the land might be 
worth something more than the balance remaining due. Yaulk in 
his answer communicated the information that he had obtained, and 
expressed his opinion that the land was not worth in the market 
more than one dollar per acre, which was considerably less than the 
balance due on the note without interest, and that there was little 
prospect of the holders of the bonds saving an3rthing, unless Black 
could be induced to make in their favor a considerable abatement 
in the price. In the last of October, Yaulk was regularly authorised 
by Miller and Norton, two of the plaintiffs, to transfer their interest, 
and furnished with the original contracts to be surrendered to 
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Black. Under this authority he sold the interest of Miller and Nor- 
ton to Davis, one of the defendants, for $1050, Nov, 16. There was 
a stipulation in the contract of sale, that the purchaser should have 
the benefit of the vendor's communications with Black in regard to 
the price of the land, and that Vaulk should continue the negotiation 
with him for Davis' benefit. Davis soon after sold portions of his 
purchase to the other defendants. It is also alleged in the bill that 
it was understood that Vaulk should act on the behalf of all the 
parties interested in the bonds, althoagh he was formally authorised 
only by two of them. 

The plaintifis complain and charge in their bill that Vaulk entered 
into a corrupt and fraudulent agreement with the other defendants, 
to procure for their common advantage an assignment of these con- 
tracts from the plaintifis for an inadequate and trifling consideration, 
and then to continue to negotiate in their names with Black, so that 
he might be made to believe that whatever abatement he might 
make in the price would enure to the benefit of the plaintifis, and it 
alleged that it was well known that Black, from considerations of 
equity and favor, was willing to sell to them, and did actually sell 
under the belief that it was for their benefit, for a much less sum 
than he could have obtained from other persons. The prayer of the 
bill is, that the defendants may be held as trustees and decreed to 
assign to the plaintifis all the right and interest they obtained by 
virtue of the sale by Black on the payment of such sum as they have 
paid, and to account for whatever they have received from the sale 
of timber or otherwise from the land. 

Such in substance is the case presented by the plaintifis' bill. It 
is not pretended that they were desirous of becoming purchasers of 
the land at the time when Vaulk made his contract with Davis, and 
all that they can equitably demand is to have the benefit of any 
abatement of the price which from any consideration he might be wil- 
ling to make, and did actually make from what he would have de- 
manded and might have obtained from strangers, or whatever other 
value the bonds might have. There is a variety of matter intro- 
duced into the bill in giving a history of the transaction relative to 
the land from the first contract with Ramsdell to the final sale to 
Davis, sharing the hardships and losses to which the plaintifis have 
been subjected, constituting a strong appeal to the sympathy and fa- 
vor of Black, if from his position of an agent and not an owner he 
could be supposed to be accessible to any consideration of this kind ; 
and there are various charges against Vaulk with regard to his man- 
agement of the business, which have an application more or less di- 
rect and stringent on the question of his good faith in the conduct of his 
negotiations, but the gravamen of the bill is that which I have stated. 

A material question arises then, whether Black was willing to sell, 
and actually did sell, under a belief that he was doing a favor to the 
holders of the bonds for a less sum than he would have demanded of 
other persons. The answers of Col Black to this point are perfectly 
conclusive. He says that he did not consider them as having any 
legal or equitable claim against him or his principals arising out of 
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the original contract, and that he never intended to make them any 
allowance or consideration for any such supposed claim further than 
an offer of a renewal of the bonds or right of pre-emption ; that he 
had, as agent of the trustees of the estate, always given bond3 in 
the same form as those given to Ramsdell, that many had been for- 
feited by neglect to make the payments, and that he had considered 
such bonds as worthless ; that it was his wish to have them returned 
before giving new ones, but that he had often new bonds without the 
surrendering of the old, but that his custom was to notify the hold- 
ers and give them, as a matter of comity and not of right, a privilege 
of pre-emption, provided they would give as much as others, and that 
in this case as in others, he considered it as his duty to sell for the 
best price he could get. 

It is therefore certain that the supposition on which the suit seems 
to have been originally commenced was a mistake, and when these 
bonds were offered for sale all the value they had was that they 
gave a simple right or privilege of pre-emption, and furnished no ba- 
sis of a claim for a reduction of the price below the market value 
of the land. But this right is admitted to have been worth some- 
thing, and the question of interest to the plaintiffs is, whether Vaulk 
in good faith endeavored to obtain and did obtain the best price he 
could. 

Immediately after receiving the first letters, he made inquiries for 
the purpose of finding a purchaser. He had an offer of •iOOO from 
Dwinal, which he did not think proper to accept, and attempted to 
make arrangements with Vickering, but failing of success, he finally 
sold to Davis, who had before been in negotiation with Black for the 
purchase of the lands, for $1050. No evidence is offered tending to 
prove that a higher price could have been obtained, and none tbat 
shows that the right of pre-emption was worth a greater sum. So 
far as the evidence goes, it shows that Davis, after paying the bond- 
holders for the bonds, paid Black the fair market value of the land. 
Such is the direct testimony of Dwinal, and such seems evidently to 
be the opinion of Roberts, two of the plaintiffs' witnesses, both well 
acquainted with the value of timber lands. I have not been able to 
find in the record any evidence of a want of diligence and fidelity in 
Vaulk in his endeavors to find a purchaser, or any proof that the sale 
was actually below the value of the bonds ; nor any evidence of col- 
lusion with Davis or others in the negotiation for the sale. 

Some discrepancies urged at the argument between Vaulk's an- 
swer and the proofs do not appear to me to be of sufficient im- 
portance to warrant the imputation of bad faith. They principally 
are this, that Vaulk urged haste in closing the contract, and it is 
argued that he wished to prevent Miller from visiting Bangor for 
the purpose of negotiating himself. But it is to be borne in mind 
that the sale was not concluded until the near approach of the 
lumbering season, and if it were delayed, the opportunity for a sale 
that season would be lost, and with it possibly the chance of ob- 
taining anything for the bonds. The contract of sale was completed 
and the papers executed Nov. 16, but as Davis was not prepared to 
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pay the money, they were deposited in a bank. Miller was informed 
of the contract, was dissatisfied, and wrote to Vaulk to delay the 
sale until he could go to Bangor, and Miller had the delivery of the 
papers to the 25th of Nov. to allow Miller time for that purpose, 
and that he might ratify or disaffirm the contract, but he not arriv- 
ing, the papers were delivered on the 26th. Complaint was also 
made that the suggestion of Dwinal was not adopted and the bond 
sold at auction. In this case the ofier would of course be with- 
drawn, and it is possible that at an auction sale the bonds would have 
brought less than the offer, and there was no considerable probability 
that an advance would be obtained. It was a proposition on which 
the agent ought to exercise a sound discretion, and his not adopting it 
seems to me but a slight foundation for an imputation of bad faith. 
Though there may be something in the conduct of Vaulk which may, 
to a suspicious mind, appear equivocal, there is nothing that appears 
to me to warrant the charge of collusion with Davis to pass into his 
hands the bonds at an under price. And it is certain that Davis, so 
far from thinking that Vaulk nad any disposition to favor him in the 
bargain, complained of his want of frankness in the negotiation. 

It was earnestly contended by the counsel for the plaintiffs that the 
contract of Vaulk with Davis was absolutely void in itself. In that 
contract, Vaulk, speaking for his principals, says : " We also agree 
that the said Davis may have the benefit of all our communications 
with Col. Black, as regards the price of the land, and may continue 
the negotiation with Col. Black through our authorised agent for the 
said Davis' benefit, said Davis paying said agent for what he may 
do hereafter, and ourselves not being in any way liable for his 
acts while negotiating for said Davis." It is contended that this term 
of the contract per se rendered it void ; first, because by this clause 
he became in the same transaction the agent of the buyer as well 
as the seller, and secondly, because he has introduced into the con- 
tract a condition for his own private and personal benefit. 

It is certain that an agent to sell cannot make himself an agent 
for the buyer. If he presumes to act as such, it is admitted that the 
contract of sale will be void at the election of the vendor. But it is 
not precisely true that Vaulk, by virtue of this condition, was the 
agent of the buyer at the time when the contract was made. He 
became so by virtue of the contract, but not until it was completed, 
and then his agency for the seller terminated. The objection, there- 
fore, does not apply in technical strictness. If the contract may be 
declared void on the ground of this condition, or if the condition 
show to the plaintiffs a way for any other equitable relief, it must be 
for the second reason urged by the counsel, that it is a stipulation 
for the private benefit of the agent. 

It is a general rule of law that an agent shall not be allowed, 
when contracting for his principal, to provide for himself any emolu- 
ment in pecuniary advantage from the contract, beyond the compen- 
sation which he receives from his employer. An agent to sell can- 
not be a buyer, or be in any way interested in the purchase of what 
he sells. Nor can he, when contracting for his principal, stipulate 
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for any individual or collateral advantage to himself. If he does, he 
is deemed to take and hold it as a trustee for his principal. It is a 
rule which applies to all persons standing in a fiduciary relation to 
the parties for whom they are acting, founded in a wise public policy, 
and which Courts of Equity are in the habit of enforcing with whole- 
some rigor. The most entire good faith is a legal obligation. If it 
were otherwise, an agent would be under the temptation of sacri- 
ficing the interest of his principal for some collateral benefit to him- 
self, and the law therefore wisely closes the door against the temp- 
tation, and holds that all such benefits of a pecuniary value which 
the agent may make in his own interest shall enure for the benefit of 
his principal (1 Story Equity, p. 308, 316, 320 ; 4 Kent Com., 432, 
and notes Story Agency, p. 211). 

Of the general rule there is no question. If a servant or an agent, 
availing himself of the advantage of his relation to his employer, 
gains by a bargain a profit to himself beyond the proper remunera- 
tion belonging to his office or employment, he must account for it 
Thus, if a factor, employed to purchase for his principal, instead of 
taking his commission or a factorage charges a mercantile profit, 
such as he would in the sale of his own goods, or in fact executes 
his conunission by a sale of his own goods for such an advance <m 
the price, he will be held to refund to his principal all beyond his 
proper commission (East River Co. v. Henchman, 1 Vesey, 289; 
mahey v. Davison, 2 Yes., 319 ; Lonsdale v. Church, 3 Brown Ch.; 
Ca., 41). The only question of difficulty is, whether the facts bring 
the present case within the rule. 

If this term of the contract had been introduced by Vaulk in his 
own interest and for the purpose of giving him the profit of a second 
agency, it would seem to fall within the reason of the rule. It would 
at least have the appearance of being part of the consideration of 
the transfer of the bonds. But the owners are entitled to the whole 
of this consideration in whatever form may be given to it, and this 
stipulation might render the contract void or entitle the plaintiff to 
an account of the profits he made in his agency (Story Agency, 
p. 207). 

It becomes then important to inquire what was the true reason for 
the insertion of this condition in the contract of the sale of the 
bonds. It is charged in the bill that Black was willing to sell to the 
plaintiffs for a much less sum than he would have demanded and 
could have obtained from others, and that Vaulk entered into a 
fraudulent agreement with the other defendants, to sell the bonds for 
a trifling and nominal price, and then to continue the negotiation 
ostensibly for the plaintiffs, and then obtain the benefit of this reduc- 
tion of the price for the defendants, and that for this he was to re- 
ceive a large interest in the land or a large sum of money, and the 
argument is, that this sum of $1500 was paid to him for the betrayal 
of his trust. 

It is seen by the testimony of Black that the expectation that he 
would make any abatement of the price in favor of the assignees of 
the bonds was a delusion. But this notion appears to have been 
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entertained by others, as well as the plaintiffs, at least by Davis. It 
cannot, I think, be fairly denied, that one reason for introducing this 
condition into the contract, was, that Davis might obtain the benefit 
of any favor in the terms of the sale that Black would be willing to al- 
low the plaintiffs in consideration of the losses they had sustained in 
their former contract. This was a chance or hope that they might 
fairly sell, for it had cost them a large sum. An expectation or a 
hope, if it has an appreciable value, is a sufficient consideration to 
support the contract of sale (Pothier Vente^ No. 6 ; &^i emptio est^ 
Dig. 17, 1—8). 

Did then Vaulk, in the sale of the bonds to Davis, obtain in the 
price the value or the benefit of this hope or expectation ? In his 
answer to this charge of the bill, he says that this was the stipula- 
tion of Davis, that the offer of 81050 was on this express condition, 
a condition which he says that he considered that he had a right to 
agree to. Davis also in his answer says, that he made this a condi- 
tion in his offer, that he might have the advantage of all those con- 
siderations of equity or favor which the vendor could be induced to 
extend to the previous holders of the bonds. These answers being 
responsive to the bill must be taken as true unless overcome by 
other evidence. But there is no direct evidence in the case to con- 
trol the effect of the answers ; nor is there anything in the circum- 
stances connected with the transaction that impairs their credibility 
beyond the stipulation, on the face of the contract, and the sum ulti- 
mately paid to Yaulk for his services. 

But a contract of sale by an agent containing a condition appa- * 
rently for his private benefit, will naturally be scrutinised with jea- 
lousy, especially when, as pointedly urged b^ the counsel, he indi- 
rectly obtains for himself more than he does for his principal. What- 
ever fair pretexts may be thrown over the transaction, it will be the 
duty of the Court to look into it with great care, and be satisfied that 
they are not mere pretexts to cover a secret and fraudulent collusion 
between the agents and the other party. 

If this fact stood alone and unexplained, it would give strong 
color to the charge of collusion. But it Ls to be observed that the 
contract of sale provided only that the purchaser should have the 
advantage of Yaulk's previous negotiations with Black, and should 
continue them at the expense of Davis, without determining the 
amount of the compensation. That was to be fixed by Vickering, 
who at this time certainly had no interest in the bargain. Now if 
there was foundation for the opinion that Black would make an 
abatement from the price in favor of the plaintiffs, that advantage, 
it was supposed, could only be obtained by continuing the negotiation 
nominally for them. The compensation of 81500 was awarded by 
Vickering not merely for his personal services and time in negotia- 
ting the bargain, but included his compensation for endorsing Davis' 
notes. These amounted to 880,000, and even if the whole was con- 
sidered as commission it would not be a very extravagant commis- 
sion, considering the length of time the notes had to run^ and that 
Davis was a man of doubtful credit. 
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Bat then it is said that Vaulk himself was insolvent, and that if 
his endorsement was of slight value to the holders of the notes, his 
liability was of nearly as little consequence to himself; and that it 
is not reasonable to suppose that $1500 would be paid for the en- 
dorsement of an insolvent pefson. But in answer it may be said 
that Black absolutely insisted on an endorser, that it was invariable 
practice in all sales of lands, that he was willing to take Vaulk, and 
that Davis could obtain no other. The other parties who were then 
negotiating for an interest, and eventually became interested in the 
purchase, refused, on any consideration, to endorse the notes^ and pre- 
ferred to pay the sum fixed by Vickering rather than take this re- 
sponsibility on themselves. 

These circumstances appear to me sufficiently to account for the 
introduction of this condition into the contract without supposing 
that Vaulk sacrificed the interest of his employer for a collateral 
benefit to himself. Fraud is never presumed, nor ought it to be im- 
puted on mere suspicion. It must be shown by clear proof {Dolum 
in indiciis perspicuum vrabari convenit^ Code 2, 21, 6). It may be in- 
ferred from facts ana circumstances {Domat. Liv. 1, Tit. 18, sect 
3, No. 4). But when these facts are susceptible of a natural and 
probable explanation consistently with the good faith and honesty of 
the parties, it is sufficiedt to say that they do not prove fraud, and 
the legal conclusion then is in favor of innocenge. I am the better 
satisfied with this conclusion, as I think it appears from the testimony 
that Vaulk obtained by the sale of the bonds all that the possession 
of them at the time of the sale was believed to be worth. 

My opinion on the whole is, that the bill ought to be dismissed 
with costs. 



JS. % fSnpvtmt (Sonrt. 

{Special Term^ Kings Co.^ May^ 1862.) 
Before Hon. S. B. STRONG. 

Nathaniel S. Smith and others v. Munson I. Lockwood, agent, &c., 
AND Cortland Wood. 

PLEADING — ^demurrer TO COBIPLAINT — ^DAjtf AGES — INJUNCTION — PERSONAL 
ACTION FOR A PUBLIC OFFENCE. 

The complaint must set forth /acl« by which the Court can see that the plaintifi have warn- 
tained or are threatened with a legpal injury, or it is bad on demurrer. A general aTerment 
that the acts of the defendant are contrary to the statute, without setting forth in what man- 
ner, is not sufficient 

Where a new right or the means of acquiring it is conferred, and an adequate remedy fiir its 
invasion is giyen by the same statute, parties injured are confined to the statutory redrev. 

A public prohibitory statute, though passed chieBy for the protection of a class, still does not 
confer any individual rights. An infraction of such a statute b a Wrong to Uie public, for 
which the people in their collectiTe capadty alone are entitled to redress ; unless the ^mtf 
amieved has sustained a special damage, peculiar to himself, and not in tj^m^mm^ with 
ot&ca. If the damage «fi^ • daa, it ia general or common, and not tpedof . 
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A Court of Equity will not interfere by injunction to put down a public nuisance which does 
not violate the private rights of property, but only contravenes the general policy. Nor will 
an injunction fe granted to prevent the perpetration of an act prohibited by a public statute 
because it might dimini»h the profits of a trade or business pursued by the applicant in com- 
mon with others. 

The limits to the powers of injunction, which have been heretofore prescribed by Courts of 
Equity, ought not to be enlarged. 

The facts appear in the opinion of the Court. 
John Crrahanh for plaintiffs. 
R. Lockwood, for defendant Lockwood. 
E. iJ. Carpentier, for defendant Wood. 

S. B. Strong, J. — The plaintiffs are journeymen saw-makers in 
the city of New York, and have instituted this suit in behalf of 
themselves and all others following their employment in this State. 
They allege in their complaint that the defendant Lockwood has 
made a contract with the defendant Wood, for the employment of 
Ihe convicts in the State Prison at Sing Sing, of which Lockwood is 
the agent, in the business of manufacturing steel saws, contrary to 
the provisions of the act of December 14th, 1847, for the better regu- 
lation of the County and State prisons of the State ; that at the time 
of making the contract, the defendants combined and confederated 
together for the purpose of illegnliy teaching the trade of saw- 
making to the convicts, that the defendants are now teaching such 
trade to the convicts, and that they are pursuing the same in the 
prison contrary to the statute, thereby lowering the wages and seri- 
ously affecting the interests of the plaintiffs and others pursuing the 
same trade. They ask for an injunction and for a compensation in 
damages for the injuries which they have sustained by reason of 
such illegal conduct of the defendants. 

The 71st section of the 2d title of the said act, provides that no 
convict who shall thereafter be sentenced to imprisonment in either 
of the State prisons shall be permitted to work therein at any other 
mechanical trade than that which, as shall appear by the certificate 
of the Clerk of the Court in which he was convicted (and which by 
the preceding section the clerks are directed to give), such convict 
had learned and practised previous to his conviction, except in the 
making or manufacture of articles for which the chief supply for the 
consumption of the State is imported from other Countries or States. 
The 75th section of the same title enacts that any inspector, agent 
or warden of either of the State prisons who shall knowingly let or 
hire or consent to the letting or hiring of the labor or services of a 
convict contrary to law, and any officer of either prison who shall 
knowingly or wilfully cause a convict to be employed at work pro- 
hibited by law, shall be deemed guilty of a misdemeanor, and shall 
on conviction be punished by fine in a sum not exceeding one thou- 
sand dollars, or by imprisonment in a County jail not exceeding one 
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year, and by the 76th section it is made the duty of the Attorney 
General upon complaint and satisfactory information that the provi- 
sions of the preceding section have been violated, to cause the of- 
fender to be prosecuted. These are the only provisions of the act 
which have any material bearing upon this controversy. 

If the plaintiffs are entitled to any redress for their alleged griev- 
ancesy it must be under the provisions of the act. They allege no 
invasions of their rights at common law or by virtue of any other 
statute. The defendants had a right to make and pursue the con- 
tract in question, unless they were prohibited by the 71st section of 
the act. That section prohibits the employment of convicts in any 
trade different from that mentioned in the certificates of their con- 
viction, who should thereafter be sentenced to imprisonment. There 
is no allegation in the complaint that the contract between the de- 
fendants included or was designed to include the labor or employment 
of any convict sentenced after the passage of the act. There are 
allegations that the convicts who have been and are employed under 
the contract did not learn or practice the art before their sentences 
of imprisonment, that the business has been introduced into the 
State prison within the last year, that the convicts who are employed 
under the contract have learned or practiced the art since such 
contract was made, and that no certificates of the clerks of the dif- 
ferent Courts showing that such convicts had learned or practiced 
such art were delivered to the warden of the prison, and there is a 
general allegation that the defendants have taught the convicts and 
are now employing them in the pursuit of such mechanical trade, 
contrary to the statute. The facts specifically alleged may all be 
true, and yet the defendants not have violated any of the provisions 
of the statute. The averment that they have acted contrary to the 
act, without setting forth in what manner, is not sufficient to entitle 
the plaintiffs to any relief or redress. The Court must see by the 
facts set forth in the complaint, that the plaintiffs have sustained or 
are threatened with some legal injury. The objection is fatal to the 
complaint as it now stands. 

But as, if that was the only difficulty in the plaintiffs' way, they 
would no doubt amend their complaint on terms, it is proper that I 
should consider the other material points arising in the cause. 

The provisions of the act to which I have referred are purely of 
a public character. They were designed to promote the interests 
of the State by securing a most meritorious class of our fellow-citi- 
zens from ii\jurious competition. Public statutes may undoubtedly 
have reference to individual rights or interests. They frequently 
grant additional security for the enjoyment of pre-existing rights, 
or confer new ones, or the power of obtaining them. Where the de- 
sign is to give additional protection to a subsisting right, and a remedy 
is provided for its invasion, which is not necessarily exclusive of 
all others, it is considered as merely cumulative, and the party in- 
jured may resort to that, or to the means previously allowed, for re- 
dress. But where a new right, or the means of acquiring it is con- 
ferred, and an adequate remedy for its invasion is given by the same 
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statute, parties injured are confined to the statutory redress. When 
no remedy is given by the statute, in such cases, the party injured may 
resort to the means of redress given by the common law or any gen- 
eral statute in similar cases. 

The statute in question is entirely prohibitory, and does not con- 
fer any individual rights. It is designed for the public good, and 
any infraction of it is a wrong to the public, for which the people 
in their collective capacity alone are entitled to redress. It is a 
principle of law, however, that where any one in the perpetration of 
a public wrong commits an injury upon another, peculiar to the in- 
jured party, in his individual capacity, and not simply as a member 
of the community, the party injured may sustain an action in his in- 
dividual capacity for the damages which he may have sustained. 
This was always the rule in cases of misdemeanor, but it did not at 
common law extend to felonies, as the private wrong was merged in 
the felony. But by a provision of our new code (§ 7), when the vio- 
lation of a right admits of both a civil and a criminal remedy, the 
right to prosecute the one is not merged in the other. Where the 
act complained of is purely a statutory wrong of a public character, 
a party aggrieved can only maintain an action where he sustains 
a special damage peculiar to himself, and not in common with other 
members of the community with whom he has no joint personal 
interest. This rule is laid down in many cases, and is not, so far 
as I know, contradicted by any respectable authority. 

In the case under consideration, the plaintiffs do not complain of 
any special damage peculiar to themselves as individuals. The al- 
leged injury consists in " lowering the wages and seriously affecting 
the interests of the plaintiffs and others pursuing the trade of saW' 
makers in the State.** True, the damage is more serious to the class 
to which the plaintiffs belong than to the rest of the community ; 
but so long as it affects the whole class, it is general, and not special 
to the plaintiffs. Individuals cannot sustain an action under such 
circumstances. In Lansing v. Smith and others (8th Cowen's R., 146), 
an action was brought against the commissioners under the statute 
for erecting the Albany basin, for illegally constructing a bridge over 
a part of the Hudson River at Albany, by means of which the plain- 
tiff was deprived of the profitable use of his dock, which was situa- 
ted above the bridge. It appeared that the damage of which the 
plaintiff complained was common to himself and all the other pro- 
prietors of docks similarly situated. Judge Sutherland in giving the 
opinion of the Court, said, *' it must be conceded that there is no- 
thing in the plaintiff's case to distinguish it from that of every other 
owner of a wharf in the basin, and all the proprietors of docks 
above the temporary bridge have sustained an equal " (he probably 
meant a similar) " injury with the plaintiff in consequence of this 
erection. The injury therefore for which the plaintiff seeks remune- 
ration is not peculiar to himself. It has been equally felt by a hun- 
dred others whose property is similarly situated.'* In another part 
of his opinion he says, " the legal character of a nuisance is not 
changed from public to private because its operation is more iiyuri* 
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ous to a particular individual or class of individuals than to the com- 
munity at large." In Butler v. Kent and others (19th Johnson's 
R., 223), a suit was instituted by a vender' of lottery tickets for 
damages sustained by him in the depreciation of such tickets by 
means of the official misconduct of the defendants, who were the 
managers of the lottery. Judgment was given for the defendants on 
the ground that the injury complained of was common to all the lot- 
tery dealers. Chief justice Spencer said, " the injury, if any, is 
common to all those who hold tickets in that particular lottery, and 
we see that in such case it belongs to the public only to avenge the 
injury." The plaintiffs failed in these cases, not because they had 
entitled the suits in their own behalf, and not for others similarly 
situated as well as for themselves, but because no action can be 
maintained for injuries common to any considerable portion of the 
community. The same objection exists in this case and is fatal to 
the plaintiff's claim for damages. 

It has been supposed, however (and I see that the supposition has 
received the sanction of one of my brethren for whom I entertain 
the highest respect), that the allegations in the complaint would, if 
proved, present a proper case for the interposition of this Court by 
way of injunction, injunctions are never granted to prevent the 
perpetration or continuance of a public wrong (not leading to the 
special injury of individuals) unless it constitutes a nuisance immi- 
nently dangerous to the public or some considerable portion of it. 
In The Attorney General v. The Utica Insurance Company (2 Johns. 
Ch. R., 378) Chancellor Kent decided that a Court of Equity had no 
jurisdiction of an offence against a public statute. He said very 
truly that the powers of injunction should be applied with the utmost 
caution. It is the strong arm of the Court, and to render its opera- 
tion benign and useful, it must be exercised with great caution, and 
when necessity requires it. It is an extremely rare case, and may 
be considered, if it ever happened, as an anomaly for a Court of 
Equity to interfere at all, and much less preliminarily by injunction 
to put down a public nuisance which did not violate the private 
rights of property, but only contravened the general policy. In The 
Mayor of Hudson v. Thome (7 Paige, 261), Chancellor Walworth 
said that a Court of Equity does not interfere to enforce the penal 
laws of the State by injunction unless the act sought to be restrained 
is a nuisance. Besides, when an application is made to prevent a 
public nuisance merely from apprehended danger to the community 
It must be in the name or on behalf of the people. An injunction 
to prevent a public nuisance is never granted on the application of 
a private individual unless the apprehended nuisance would be spe- 
cially dangerous to himself or injurious to his property. I have 
looked over the cases cited on the argument, and many others, but 
have not found an instance where an injunction was issued on the 
application of an individual to prevent the perpetration of an act 
prohibited by a public statute merely because it might diminish the 
profits of a trade or business pursued by the applicant in common 
with a considerable class of his fellow-citizens, although the statute 
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may have been designed principally for the protection of the inte- 
rests of such class. The statute in this case furnishes an adequate 
remedy for the public wrong, and if it does not indemnify those who 
pursue any mechanical trade for the incidental injury which they as 
a class may sustain, it is because human means cannot furnish a 
remedy for every injury, and it is better that some minute evils 
should go unredressed than that a class of remedies should be adopted 
which would be productive of more harm than benefit. 

Limits to the powers of injunction have been prescribed by the 
wise and good men who have presided in the Courts of Equity in this 
State and in the mother country, and I am not inclined to go beyond 
them. 

The complaint in this case does not in my opinion set forth enough 
to entitle the plaintiffs to damages for the alleged unlawful conduct 
of the defendants or to an injunction to prevent its continuance. 
Consequently there must be judgment for the defendants on the de- 
murrers severally interposed by them. 



IS. S. 0npmor (Sottrt 

(City of Neu3 Tarh) 

(June TertHf 1852.) 

Before SANDFORD, DUER, and BOSWORTH, Josticee. 

Augustus W. Clason against Charles G. Corlet. 

CONSTRUCTION OF THE R. 8. AS TO THE POWERS AND JURISDICTION OF THE 
CIRCUIT JUDGES AS VICE CHANCELLORS (2 R. 8., F. 158, § 2). 

Hddy that the residence of a defendant within the oirctut of a Judge was alone safficient to 
give him jurisdiction in an eqnity suit, although neither the cause of action had arisen, nor 
was the subject matter in controversy situated within his circuit 

The three classes of oases in which an equitable jurisdiction was given, are distinct and sepa- 
rate, so that the existence within a circuit of any one of the fiicts upon whidi the jurisdio* 
tion was made to depend, was sufficient to justify its exercise. 

An amendment of a bill in equity not altering the title of the plnntiff to the relief sought, nor 
the nature or terms of the relief, is to be regarded as merely formal. 

Heldt that such an amendment, where the bill had been taken as confessed by a defendant, 
did not render a subsequent decree against him irregular and void, although he had no 
notice of the motion to amend, nor was any copy of the amended bill served on him. 

Judgment at Special Term affirmed with costs. 

This was an action of ejectment. It appeared that Francis Kain, 
being the owner of an undivided one-half part of premises situate 
the corner of Greenwich and Reade streets, mortgaged the same» 
and afterwards died intestate. The undivided half of the premises 
claimed in this action, descended to his brother, William Kain, sub- 
ject to the dower of the widow of said Francis Kain and to the pay- 
ment of the said mortgage. 
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William Kain conveyed his interest to Augustus W. Clason, the 
plaintiff. 

In December, 1846, Mary Ver Veelan, surviving executor of Henry 
Ver Veelan deceased, being the holder of the mortgage, filed her bill 
to foreclose the same before the Vice Chancellor of the second Cir- 
cuit against A. W. Clason, the plaintiff in this suit, who, with other 
defendants to the foreclosure suit, resided in the second Circuit, 
which suit was afterwards transferred from the Vice Chancellor's 
Court to the Supreme Court of the State of New York, in equity. 

The original bill did not state the residence of the defendants. It 
was taken as confessed by the defendant (the plaintiff in this suit), 
for want of his appearance after service of the subpoena upon him. 
The bill was afterwards amended by stating the place of residence 
of the defendant, A. W. Clason, and others residing in the second 
Circuit. 

A decree of foreclosure and sale was afterwards made, and the 
property purchased by the defendant to this action, who received his 
deed and entered into possession of the premises in May, 1848. 

The plaintiff commenced this suit in May, 1851, and the defendant 
set up the decree obtained in his foreclosure suit and his deed in bar 
thereto. 

The cause came on to be tried before Mr. Justice Paine, at Special 
Term, on the 9th day of January, 1852, when by consent, the follow- 
ing admissions were made : 

1st. That the plaintiff was seized in fee of an undivided half of 
the premises as set out in the complaint, subject to the mortgage 
from Kain to Ver Veelan, and to the right of dower of Henrietta 
Kain. 

2d. That the plaintiff in this action was one of the defendants in 
the foreclosure proceedings set up in the answer of C. G. Corley, re- 
sided in Westchester County before, at and since the time the fore- 
closure suit was commenced, and that some of the other defendants 
resided in Westchester County, and some in New York City. 

3d. That the original bill of foreclosure did not on its face show 
the residence of the defendants. 

4th. That such bill was taken as confessed against the said Augus- 
tus W. Clason, for want of appearance in said foreclosure suit. 

5th. That after such bill was taken as confessed, the complainant* 
in the foreclosure suit, amended the bill by stating the residence of 
the defendants in the County of Westchester. That the proceedings 
in the foreclosure suit went on without any notice to the said Augus- 
tus W. Clason, who had not appeared in the suit, and against whom 
the bill had been taken as confessed, and proceeded to the de- 
cree of sale. 

6th. That the mortgaged premises were situated in the County of 
New York. 

Both parties rested, and the defendant's counsel moved to dismiss 
the complaint, which the learned Judge granted. 

The plaintiff's counsel thereupon excepted. 

The cause now came before the Court on appeal. 
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W. C. K English^ for the appellant, made and argued the following 
points : 

L — The appellant is not a party to the decree of foreclosure. 

1st. An order jE>ro confesso is part of the ordinary process of the 
Court to effect justice, and was properly taken against the appellant, 
but such process fell by reason of the amendment. 

2d. By our practice an amendment may be made, under general 
rules, at the peril of the party, and it is subject to the same analo- 
gies as in England, where the practice is to ask the Court for per- 
mission. There, it will only be allowed to issue when it is clear that 
it cannot prejudice a party ; if it may prejudice him, interlocutory 
process falls (1 Hogan, 106, 140, 217; 2 Cox, 411). 

3d. The appellant was prejudiced by the amendment, because, 
upon the original bill, the Court would have refused to make a de- 
cree, for the record not only showed no jurisdiction, but exclusive 
jurisdiction in another (6 Vesey, 685 ; Mitford, § 44 ; 1 Bland R. 256). 

4th. The record should show the jurisdiction of the Vice Chancel- 
lor, his is a limited jurisdiction (Hoffman C. P., p. 2 ; 3 Dallas, 382). 

5th. A defendant may lie by, or demur, but is not concluded by 
silence (0 Cowen, 220). 

6th. The amendment, after taking a decree pro confesso^ was a 
fraud upon the Court and the defendant. 

7th. The fraud is a mere question of law upon admitted facts, and 
a Court of law can pronounce the decree void. 

IL — ^The Vice Chancellor of the first Circuit had exclusive juris- 
diction. 

1st. The rules of construction are, that the object of a statute is to 
be regarded, that the various parts are to be construed so as to form 
one harmonious whole, in case of repugnancy between several pro- 
visions, such construction is to be adopted as will best reconcile the 
language with the spirit of the statute ; where an order of events is 
laid down, such order must be strictly observed in cases where its 
neglect would create a conflict of jurisdiction (2 R. S., 07). 

UI. — The statute contemplated two cases of exclusive and one of 
concurrent jurisdiction. 

1st. Under the first and second clauses, neither a cause of action 
nor a subject matter of controversy can by the nature of things be 
in but one Circuit, and but one Vice Chancellor can have jurisdiction, 
but by the third clause eight Vice Chancellors have jurisdiction. 
The last, therefore^ is a subsidiary clause and must be so construed. 

H. L. Riker^ for the respondent, made and argued the following 
points : 

I. — The decree of foreclosure and sale in Ver Veelan v. KaiUf Au- 
gustus W. Clason and others^ is binding by way of estoppel until 
reversed (Fuller \,Van Creesen^ 4 Hill R., 176; bavoue v. Fanning^ 
4 J. C. R., 203 ; O'Bnen v. Heeney, 2 Edward R., 246). 

1. This decree cannot be inquired into in this collateral action 
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{Fuller V. Van Geesen, 4 Hill R., 176 ; Murray v. Murray, 5 J. C. R,, 
60 and 69 ; Davoue v. Fanning, 4 J. C, R., 203 ; Bennet v. Winter, 
2 3. C. R, 205). 

2nd. It cannot be questioned by Augustus W. Clason, the plaintiff 
in this action (he being a party to this decree), except by a bill of re- 
view {Elliot V. Pell, 1 Paige R., 268 ; O'Brien v. Heeney, 2 Edwards 
R., 246 ; Frost v. Myricky 1 Barb. Sup. R., 369 ; Davoue v. Fanning. 

4 J. C. R., 203 ; Gelston v. Codwise, 1 J. C. R., 195). 

3d. If erroneous, it cannot be attacked collaterally in an action of 
ejectment against the purchaser {Clarke v. Van Surlay, 15 Wend., 
448 ; and on appeal, 20 Wend., 365). 

II. — Courts of law will not examine into the merits of a decree of 
the Court of Chancery, under which a judicial sale has been made 
in a subsequent suit between a party to such decree and a stranger, 
a bona fide purchaser under the decree — but will leave the party to 
his relief in a Court of Equity, where ample justice can be done to 
all {Clarke \. Van Surlay, 15 Wend. R., 448). 

III. — The decree cannot be impeached, even by third parties in a 
suit, in which the decree is admissible evidence (Murray y. Murray, 

5 J. C. R.» 60). Except for fraud, which is not pretended in this case : 
or, want of original jurisdiction of the Court making the decree 
{Borden v. Fitch, 15 J. R., 134 ; and cases cited). 

IV. — The Circuit Judge of the second Circuit had jurisdiction, 
concurrently with the Chancellor, of the foreclosure proceedings, 
from the fact that Augustus W. Clason (the plaintiff in this action), 
and several other of the defendants, resided within the limits of the 
second Circuit, at the time the foreclosure suit was commenced 
(2 R. S., 226, § 2, Subdivision 3 ; Brown v. Brown, 1 Barb. Ch. R., 189, 
213, and 216; Burckkv. Eckhart, 3 Denio R., 282; and on appeal, 
3 Com. R., 137 ; Cromwell v. Cunningham, 4^ Sand Ch. R, 384 ; Bank 
of Orleans v. Skinner, 9 Paige R., 308 ; Varick v. Dodge, ibid, 150 ; 
Bicknell v. Field, 8 Paige R., 443 ; Exr. of Burling v. Livingston, 
&c. case of foreclosure of land at Utica, some of the defendants re- 
siding in the first Circuit, John F. Mitchell, Esq., for compt., brought 
suit before V. C. of the first Circuit in April, 1843 ; Collins v. Hawks, 
&c., foreclosure of lands in second Circuit, some of the defendants 
residing in the first Circuit ; George T. Strong, Esq., for complainant, 
brought suit before V. C. of first Circuit, in May, 1843). 

And that Circuit Judge (or Vice Chancellor) before whom a suit is 
once properly brought, acquires jurisdiction, exclusive of all other 
Vice Chancellors {Burckle v. Eckhart, 3 Com. R., 136 ; Brown v. 
Brown, 1 Barb. Ch. R., 215; Paff v. Kinney, 1 Brad. Surr. R,, 6). 
And exclusive of the Chancellor (6 Paige R., 105), and cases cited 
In the matter of the Rec'rs of the Globe Ins. Co. 

1st. Jurisdiction is a matter of fact, and although the fact does not 
appear on the face of the bill of complaint, may be proved {Burckle 
V. Eckhart, 3 Com. R., 137). 

2. No jurisdiction appearing on the face of the bill of foreclosure, 
was ground for demurrer {Varick v. Dodge, 9 Paige R., 161 ; McEl- 
wain y.WUliSy 3 Paige R., 506 ; On appeal, 9 Wend. R., 561 ; Coo- 
per's PL, 5, 181). 
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The amendment of the bill, stating the residence of Clason and 
others, cured this defect {Bank of Orleans v. Skinner^ 9 Paige R., 
309. 310 ; McElwain y. Willis, 3 Paige R., 508). 

3d. The Vice Chancellor's Court was a Court of general jurisdic- 
tion {Foot V. Stevens, 17 Wend. R., 483). 

4th. The decree in Van Veelan v. Kain, &c., having been made by 
a Court of general jurisdiction, its jurisdiction will be presumed, 
until the contrary is expressly shown by the opposite party {Bloom v. 
Burdick, 1 Hill R., 139, 141 ; Foot v. Steven*, 17 Wend. R.,486 ; Hart 
V. Seixas, 21 Wend. R., 46; Shumway v. StUman, 4 Cow. R., 296; 
Davis V. Packard, 6 Wend. R., 332 ; Clarke y. Van Surlay, 15 Wend. 
R., 448). 

V. — The want of notice to Augustus W. Clason, of the amendment 
of the bill of foreclosure, is a point of practice which cannot be in* 
quired into in this action {Clarke v. Van Sarlay, 15 Wend. R., 448). 

1st. Even if it could be inquired into here, Clason was not entitled 
to notice, he not having appeared in the foreclosure suit (Hoff. Ch. 
Prac, p. 300 ; Ch. Rule 43 of 1844). 

2d. The bill being amended before his appearance, is, as far as 
Clason is concerned, considered as the original bill. 

VI. — Corley is assignee of the niortgage to Van Veelan, and being 
in possession of the mortgaged premises, this action will not lie 
{Olmsted v. Elder, 2 Sand. R., 328 ; Amot v. Post, 6 Hill R., 67 ; 
Fort v. Burch, 6 Barb. R., 76; Phyfe v. Riley, 15 Wend. R., 248 ; 
Van Dyne v. Thayre, 14 Wend. R., 236 ; Jackson v. Bowen, 7 Co wen 
R., 13 ; Jackson v. DeLancy, 13 J. R., 537 ; Jackson v. Minkler, 10 
J. R, 480.) 

By the Court. — Duer, J. — ^Nearly the entire argument on the part 
of the plaintiff rests upon the assertion that the Vice Chancellor of 
the second Circuit had no jurisdiction of the suit in which the decree 
of foreclosure and sale was pronounced, and, consequently, that the 
decree itself, and all the proceedings under it, are wholly void. 

It is useless to consider whether, even, upon the supposition that the 
decree was invalid, the plaintiff would be entitled to recover in the 
present suit, since we are clearly of opinion that the single fact that 
some of the defendants resided within the Circuit of the Vice Chan- 
cellor, who made the decree, was sufficient to maintain his juris- 
diction. 

It must be admitted, that if the words " concurrently with the Chan- 
cellor and exclusive of any other Circuit Judge," in that section of 
the Revised Statutes (2 R. S., p. 168, § 2) which defined the equitable 
jurisdiction of the Circuit Judges, must be understood as meaning, 
thaty in all cases, at the time of the commencement of a suit, the 
jurisdiction, concurrent with that of the Chancellor, could only belong 
to a single Judge, the objection to the jurisdiction which has been 
pressed upon us, as the subject matter in controversy was in this 
City, would be unanswerable and fatal ; but this construction of the 
words in question would be directly repugnant to other provisions in 
the section ; nor is a resort to it, at all, necessary to explain the intro- 

▼OL X. 31 
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duction of the words and satisfy their meaning. They niay be so 
construed as to give to the entire section a reasonable and consistent 
interpretation. 

The statute declares that every Circuit Judge within the limits of 
his Circuit, shall have jurisdiction, concurrently with the Chancellor 
and exclusive of any other Circuit Judge, in all causes and matters 
in equity in the following cases : 

1. When such causes or matters shall have arisen within the Cir> 
cuit of such Judge ; or, 

2. When the subject matter in controversy shall be situated within 
such circuit ; or, 

3. When the defendants or persons proceeded against, or either of 
them, reside within such limits. 

The construction which we adopt is that the classes of causes here 
enumerated are distinct and separate, so that a Circuit Judge before 
whom an equity suit was brought might rightfully exercise jurisdic- 
tion, if the case could be justly referred to any one of them ; in other 
words, if the existence within his Circuit of any one of the alternative 
facts, upon which the jurisdiction is made to depend, could be truly 
averred. 

It is obvious, that upon this construction, several Judges might have 
had an equal right to entertain the suit before it was brought, and 
the jurisdiction be rendered exclusive only by its actual commence- 
ment, since the cause of action might have arisen within one Circuit, 
the subject matter in controversy be situated within another, and the 
defendant reside within a third. It seems to us equally clear, that 
the terms of the law allow no distinction to be made between the 
alternative facts, as to their effect in conferring jurisdiction, but com- 
pel us to say, that if the jurisdiction might be exercised by a Judge 
within whose Circuit the subject matter in controversy was situated, 
although neither the cause of action had arisen nor was the defend- 
ant residing within it, the fact of such residence, independent of 
other circumstances, would equally avail to confer the authority. In 
other words, residence is just as plainly stated as a district, substan- 
tive ground of jurisdiction, as the origin of the causes of action, or 
the locality of the subject matter. 

If the construction which has been stated is rejected, there is only 
one other, as it seems to us, that can be adopted. It must be held 
that no Circuit Judge could in any case acquire jurisdiction, unless 
by a concurrence of all the facts which are specified as conditions 
of its exercise ; that is, unless the cause of action had arisen, and its 
subject matter was situated, and the defendants or one of them 
resided, within his Circuit. To effect this, the three classes of cases, 
which the statute has so plainly distinguished, must be resolved ii\to 
one, and the disjunctive **or,*' by which they are separated, be 
stricken out, and the connective '* and " be substituted. We think, 
however, that so material an alteration of the words of the law 
would be gratuitous and arbitrary. We are aware that in the con- 
struction of a statute as well as of a will, '* and" may in some cases 
be substituted for ^' or,'' and vice versa, but this can never be done 
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unless the change is necessary to carry into effect an intention, which 
is shown, from other provisions, to be manifest find certain. We are 
by no means satisfied in the present case, that the intention of the 
legislation was such as to require the alteration. On the contrary, 
we are persuaded that the legislature could not have intended to 
restrict the equitable powers of the Circuit Judges within such nar- 
row limits as the alteration, if made, would certainly have imposed. 
We are persuaded, that the legislature intended that, in every case, a 
jurisdiction concurrent with that of the Chancellor should belong to 
one, at least, of the Judges, and cannot, therefore, admit a construc- 
tion which in a very large proportion of cases would have rendered 
his jurisdiction, not concurrent, but exclusive. It was in order to re* 
lieve the Chancellor, that equity powers were vested in the Circuit 
Judges, and so far as the terms of the statute may admit, it is this 
intention that Courts have been bound to effectuate. 

It is said, however, that the construction upon which we have in* 
sisted, however reasonable it may seem, is not to be reconciled with 
the terms of the statute, and cannot, therefore, be admitted. It is 
contended, that by adopting it the declaration that the jurisdiction of 
each Circuit Judge in the specified cases shall be exclusive of any 
other Judge, will be rendered ineffectual and void ; and that in judg- 
ing of the intent of the legislature, it is far more reasonable that 
" or '* shall be construed " and " than that the significant words which 
contain this declaration, and which could only have been inserted 
upon deliberation, shall be wholly expunged. 

That the words in question have created some difficulty in the con- 
stioiction is not to be denied, since, it is not readily understood, in 
what sense, a jurisdiction can be deemed exclusive, which several 
Judges may, at the same time, be equally competent to exercise. 
The reply to the objection, given upon the argument, was that the 
jurisdiction was meant to be exclusive only when it had attached by 
the commencement of the suit, and that the words '* exclusively of 
any other Judge," refer to its actual exercise, not to an antecedent 
right. Although we were at first disposed to acquiesce in this reply, 
we own, that upon further reflection we have been led to doubt its 
sufficiency. It was certainly not necessary to declare that the juris- 
diction, thus interpreted, should be exclusive, since in all cases a juris* 
diction, which, previously to its exercise is concurrent, in several 
Judges, becomes exclusive in him before whom the suit is actually 
brought. It is exclusive as soon as it attaches, and in this sense the 
equitable jurisdiction of each Circuit Judge was just as exclusive 
of that of the Chancellor himself, as of that of any other Judge 
(6 Paige, 105. In the matter of the Globe Ins. Co). 

The statute, however, declares that the jurisdiction of everv Cir- 
cuit Judge as a Vice Chancellor shall be concurrent with that of 
the Chancellor, which necessarily means ** concurrent " as an exist- 
ing right, prior to its actual exercise, and it seems a just conclusion 
that the jurisdiction which is declared to be exclusive, refers to the 
same period, and means '* exclusive," not in consequence of but, prior 
tOy the commencement of the suit in which its exercise is required, 



944 THE NEW.YORK LEGAL qBSERVER. 

Superior Coort— Anguttni W. Clason again§t Charles G. Corley. 

that is, an exclusive right to entertain the suit. The words ** con- 
currently ** and " exclusively,** as used, are opposed to each other; 
but there is no real opposition unless they are understood in the 
sense that has been explained. 

Yet, if we adopt this construction, it is by no means necessary, 
in order to give efiect to the intention which, we certainly believe, 
was that of the legislature, that the words, which create the diffi- 
culty we admit, should be wholly expunged ; but it is necessary 
that they should be understood, with a qualification, which may recon- 
cile them with the provisions that follow. This qualification, in- 
deed, is not expressed, but unless we impute to the Revisers and 
the Legislature a palpable contradiction, it is certainly implied. 

We understand then the words ** exclusively of any other Judge,* 
as applying to every other Judge who in the enumerated cases 
would not be competent to exercise the jurisdiction ; in other worch, 
within whose Circuit no one of the facts necessary to found the 
jurisdiction could be truly alleged to exist. Thus interpreted, there 
is sufficient room for the application of the words in the sense 
which it has been admitted belongs to them, and the reason and 
propriety of their insertion become apparent. It was foreseen, that 
in most cases the jurisdiction would be exclusive, as an antece- 
dent right, in a single Judge. It would be so, not only when all 
the jurisdictional facts were found to co-exist within the same 
Circuit, but, in all cases, when the origin of the causes of action, 
or the locality of the subject matter in controversy, or the resi- 
dence of the defendant, in suits against a single defendant, was 
the sole ground upon which the jurisdiction could be raised 
{Brown v. Brown, L Barb. Ch. R., 189 ; Burckle v. EckarU 3 De- 
nio, 282, S. C, 3 Comst., 139) ; and in cases not falling under either 
of these categories, although the jurisdiction might be concurrent, 
prior to its exercise, in several Judges, it would yet be exclusive of 
some. It is true there was a bare possibility that the words ^'exclusive* 
ly of any other Judge " might in some cases not be applicable. Cases 
in which, before the institution of a suit, each Judge would have an 
equal right to entertain it ; but as this could only happen when one 
or more of the defendants resided in each of the eight Circuits of 
the State, it is not improbable, that a contingency so very unlikely to 
happen, and which probably never has happened, was wholly over- 
looked. A possibility so remote cannot be regarded as a serious ob» 
jection to the construction we have suggested. 

It is this construction, therefore, that we adopt, persuaded that it 
explains and expresses, truly, the intent of the legislature. By adopt- 
ing it, we give to the words " exclusively of any other Judge,** their 
appropriate sense ; we render them consistent with the other provi- 
sions of the section, and we relieve ourselves from the necessity of 
striking them out as superfluous or contradictory — superfluous, if they 
only declared a consequence which, whether declared or not, mast 
have followed ; contradictory, if they could only be understood in 
the literal, unqualified sense which the argument for the plaintiflT 
requires. We repeat, that we are saved from this necessity, since 
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assuredly we could not have sacrificed to doubtful expressions the 
clear legislative intent, which, we have shown, is manifested by the 
other provisions of the section. 

We have taken more pains than might seem to be necessary to 
explain and vindicate our judgment, and we have done so from the 
conviction that the question we are deciding is of real and grave 
importance. It concerns not alone the parties to the present suit. 
We believe that, during the whole time, that the former organisation 
of our judiciary was in force, the understanding of the bar and of 
Judges throughout the State, as to the jurisdiction of the Vice Chan- 
cellors, corresponded, substantially, with the views that we have ex- 
pressed ; and, nence, if the decree upon which this defence is founded 
were declared a nullity, we should not venture to compute the num- 
ber of those, upon which the like sentence might hereafter be pro- 
nounced. It is neediest to dwell upon the consequences that would 
ensue. The multiplied and vexatious litigation, the disturbance of 
established titles, the ruin in which many would be involved, and 
the wide-spread anxiety and alarm. The continued existence of 
doubt, upon a question, threatening these consequences, would itself 
be a positive evil, and it is this, that we have been desirous to pre- 
vent. This is, probably, the first case in which an argument founded 
upon these doubts has been addressed to a Court of Justice, and we 
may hope it will be the last. We add, that although there is no 
decision to which we can appeal as an express authority, yet, it 
appears to us, that in every case in which a question as to the statu- 
tory jurisdiction of the Vice Chancellors has arisen, the truth of that 
construction of the statute, upon which we have insisted, is either 
admitted in terms or plainly implied. It is so in the cases we have 
before quoted Brown v. Brown and Burckle v. Eck/wrt, and in the 
following Bicknell v. Fields 8 Paige, 443 ; Bank of Orleans v. Skin- 
nert Paige, 308, and Crotntoell v. Cunningham^ 4 Sand. Ch. R., 384. 

Another ground, upon which the plaintiff seeks to recover, is, that 
he was not a party to the decree of foreclosure and sale, and is 
therefore, not bound by its provisions and the proceedings under it. 
It is not denied that he was originally a party to the suit, that the 
bill was taken against him as confessed, and that in the pleadings 
and decree he is mentioned as one of those whose rights, in the equity 
of redemption, were meant to be foreclosed and barred. 

But it is contended, that by the amendment of the bill, his prior 
default in not answering, was opened and superseded, and that as 
the amendment was made without notice, and no copy of the 
amended bill was served upon him, all the subsequent proceedings, 
as against him, must be deemed irregular and void. To this conclu- 
sion, however, we cannot assent. Although the amendment of the 
bill was proper, and perhaps necessary, to show the jurisdiction of 
the Court, yet as it neither altered the title of the complainant to the 
relief that was sought, nor the relief itself, in its substance or form, 
we think, it may be justly regarded as merely formal. As the facts 
corresponded with the amendment, it worked no prejudice to the 
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plaintiff, when made, nor does it furnish to him now, any reasonable 
ground of complaint. There may have been some irregularity in 
the proceedings, which the Court in which they were had, upon appli- 
cation, might have corrected, but there is no irregularity that would 
justify us in holding the decree and the sale under it to be wholly 
void. We think, on the contrary, that they have given a title to the 
defendant which the plaintiff is not at liberty to impeach. 
The judgment at Special Term is affirmed, with costs. 



Special Term, 1852. 

Before Mr. Joetioe DXJER. 

John W. Latson ads. Leon Lefevre. 

VERIFICATION OF PLEADING BT ATTORNEY OR AGENT. 

Uoder i 157 of the code, a pleading may be verified daring Uie abeence or incapacity of the 
party by his attorney or other agent, and state only his ittformation and belief. 

The nature of this motion sufficiently appears in the opinion of 
the Court 

DasR, J. — ^This is a motion on the part of the defendant to strike 
out the verification of the complaint as not warranted by the provi- 
sions of the code. The motion was heard by me at Chambers ; but 
as it raised a question, of some difficulty, and which, it seemed to me, 
from its practical importance, ought to be definitively settled, I have 
consulted my brethren, and the opinion which I now give, is to be 
considered as that of the Court. 

The complaint is for goods sold and delivered, and the objection to 
the verification is, that the affidavit is made, not by the plaintiff, but 
by his attorney, an4 is founded solely upon his information and 
belief; and the validity of the objection depends entirely upon the 
construction to be given to § 157 of the code ; a section which, it 
must be owned, is not quite so lucidly expressed, as might reasonably 
be wished. 

The first clause of this section, after prescribing the form of the 
verification, declares that it must be by the affidavit of the party, 
"or if there be several parties united in interest, and pleading 
together, by one at least of such parties acquainted with the facts, if 
such party be within the county where the attorney resides, and capable 
of making the a^Hdavit.** 

The words ** if such party be within the county, dtc.,** it seems to 
us, certainly imply, that when the party is absent or incapable, the 
necessary affidavit may be made by a third person, for unless the 
words carry with them this implication, they are not merely saper* 
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fluous, but senseless. They are positively unmeaning, and serve only 
to perplex the constrnction, if the intention was that, in all cases, the 
pleading must be verified by a party, or not be verified at all. 

Stopping at this clause, we could not hesitate to say that the in- 
tention of the legislature that» during the absence or incapacity of 
his client, a pleading may be verified by the afiidavit of the attorney, 
stating only his information and belief, although not expressed in 
terms, is sufficiently manifest, and this intention we are bound to 
carry into effect, unless it is contradicted and overruled by subse- 
quent provisions. 

It is said to be overruled by the clause which immediately follows^ 
and which is thus expressed : — ** The affidavit may also be fnade by 
the agent or attorney if the action or defence be founded' upon a 
written instrument for the payment of money only, and such instru- 
ment be in possession of the agent or attorney, or if all the material 
allegations of the pleading be within the personal knowledge of the 
agent or attorney f and if this clause must be understood as specify- 
ing the only cases, in which a pleading can be verified by the affida- 
vit of the agent or attorney, it certainly follows, that there is no case 
in which the affidavit of a third person, founded solely upon informa- 
tion and belief, can be admitted. But such is not the necessary, nor, 
we are persuaded, the reasonable interpretation of the clause. We 
think it may well be construed as designed, only, to modify the gene- 
ral rule before declared, by providing that even where the party is 
within the county and capable of making the affidavit, it may be 
made by an agent or attorney, having a personal knowledge of the 
facts, or the possession of the written instrument upon which the 
action or defence is founded. The use of the word *' also," forcibly 
suggests this, as the true construction, and by adopting it, the provi- 
sions of the section are rendered entirely consistent. The necessary 
affidavit may be made by a third person, since it is only required to 
be made by the party, when he is, at the time, within the county and 
is capable of making it ; and even then, it may also be made, in the 
special cases that are mentioned, by his agent or attorney. 

We are confirmed in the opinion, that this is the true constrnction, 
by adverting to the terms of the corresponding clauses in the code 
of '49 ; these are as follow : — ** Where a pleading is verified, it shall 
be by the affidavit of the party, unless he be absent from the county 
in which the attorney resides, or for some cause unable to verify it, 

OR THE FACTS ARE WriHIN THE KNOWLEDGE OF HIS ATTORNEY OR OTHER 

PERSON vERiFTiNO THE SAME," plainly meaning, that in each of those 
cases the pleading might be verified by the affidavit of a third per- 
son, and not requiring the knowledge of the attorney as a condition 
of his making it, unless the party was neither absent nor incapable. 
The disjunctive " or *' proves this to have been the meaning, as it 
was the established construction, and, we apprehend, that the only 
alteration, not merely verbal, made by the present code, is that the 
possession by the. agent or attorney of the written instrument upon 
which the action or defence is founded is declared equivalent to his 
knowledge of the facts ; that is^ gives him the same right of verify- 
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ing the pleading. Again in the code of '49, the words we have 
quoted were followed by this clause : — ** Where the pleading is veri- 
fied by the attorney or any other person except the party, he shall 
set forth in the affidavit his knowledge or the grounds o{h\s belief upon 
the subject, and the reasons why it is not made by the party.** This 
clause, omitting only the words ''the attorney or** and sub&titaliag 
the word "than" for "except," cbangies wholly immaterial, is found 
in the present code, and we think ought to be construed in the sense 
in which it was first enacted. So long as the code of '49 was in 
force, the necessity of setting forth in the affidavit of any other per- 
son than the party " the grounds of his belief," could only exist when 
the pleading was verified, during the absence or inability of the 
party, and our conviction is that it is for the purpose of meeting the 
same cases, that the words, creating the necessity, have been retained. 
Indeed unless the same cases may now occur, and the words in ques- 
tion are thus construed, they are wholly useless. 

We add as an additional and very strong reason for rejecting that re- 
stricted interpretation of § 157, upon which the defendant has insisted, 
that its adoption, in practice, would lead in numerous cases to great 
inconvenience and dela}% and might even operate, in some, to defeat 
wholly the ends of justice. In expounding a statute, the " argumem- 
turn ab inconvenienti " is always entitled to great weight, since it 
ought never to be supposed, when the language is doubtful, that the 
legislature intended consequences, which it was easy to foresee, and 
most desirable to prevent. 

Our conclusion is, that the motion for striking out the verification 
of the complaint, as a sufficient reason is stated for its not being 
made by the party, must be denied ; but as the question was new, 
and the practice unsettled, it is denied without costs. We are aware 
that in a recent case {Hunt v. Meacham, 6 How. P. C, p. 400), a 
Judge of the Supreme Court whose opinions are entitled to great 
respect, has followed that construction of the code which we have 
rejected ; but judging from the report, the views that have governed- 
us, do not seem to have been presented to the mind of the learned 
Judge, and it is due to candor to say, that my first impressions coin- 
cided with those to which he has yielded. 



Coitrt of Common {lltas. 

(Special Term^ July, 1852.) 

Before the Hon. J. L. WOODRUFF. 

Bean et al. agt. Canning et al. 

BILL OF EXCHANGE — COMPETENCY OF WfTNESS. 

Id an action brought vpon an aoceiitanoe of a bill of exchange drawn vpoo a Jfrai < „ 

of thxee menibtn at the time of the aooepiaooe, bat nnoa diMulved, om of the on fanniaa 
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who is not joined as defendant in the notion, is a competent witness for the other two 
oo-partners to defeat a recovery. 

The suit in such oase is not deftnded for the immediate benefit of the witness within the mean- 
ing of seotiou 399 of the code. 

It seems that where the judgment does not by its own force, unaided by any additional or ex- 
trinsic fact, entitle the plaintiff to liave property of the proposed witness either legal or equi- 
table, applied in satisfaction, and no execution on the judgment can be issued against him 
nor against any property, right or interest to which he has the legal or equitable title, the 
witness is not incompetent to testify on behalf of the defendants. 

If, after a motion for a non-suit founded on a defect in the plaintifi' proo&» the defendant sup- 
plies the deficiency by his own examination of witnesses, he cures the defMt and Tirtnally 
waives his exception. 

When the indorsee of a bOl of exchange advances money for the express purpose of taking up 
the bill, and the money is forward^ through the drawer of the bill to the agent of the 
acceptor, and the bill is by him taken up at the banker's and returned to the indorsee, who 
sues the acceptors thereon, it is proper to submit to the jury the question whether under all 
the oiroumstances proved, the money was a loan to the drawers, and applied in payment of 
the bill to the exoneration of the acceptors, or a withdrawal of the bill with a view to pur- 
sue it as a VHlid security in the hands of the plaintiffii. Snch a transaction does not neces- 
sarily amount to a payment and discharge of the acceptance, and a non-suit was properly 
refused* 

The plaintifTs brought their action as indorsees against acceptors 
upon two bills of exchange drawn by John Henson & Co. upon Pear- 
son. Canning & Co.* in favor of the drawees, by the latter indorsed to 
the plaintiffs, and by the drawees, in the summer of 1844, accepted. 

On the trial the plaintiffs proved that the two defendants "sued, 
together with A. W. Pearson, composed the acceptors' firm of Pear- 
son, Canning & Co., and that the acceptance was in the handwriting 
of A. W. Pearson, and that the co-partnership continued from 1839 
to J 844. 

It also appeared that John Henson & Co., and the plaintiffs, had 
mutual dealings, plaintiffs being in the habit of lending money to that 
firm from time to time and receiving cash, notes, and bills on ac- 
county in payment, and that the bills in question were received by 
the plaintifl^ on account. That at the maturity of the bills, the 
plaintiffs furnished to John Henson & Co., the precise amount of 
• these bills respectively, for the express purpose of taking up the bills, 
and the same was forwarded through the defendants' agents to the 
bankers in London, where the bills were payable, and the bills were 
returned to the plaintiffs. 

Upon this state of the proofs, the defendants moved for a non-suit, 
on the grounds, 

1st, That it did not appear that the co-partnership of Pearson, 
Canning & Co., was in existence when the bills were accepted. 

2d, That from the facts above stated, the legal inference was, 
that the advance by the plaintiffs at the maturity of the bills were 
loan by the plaintiffs to John Henson & Co., or at all events, that 
the bills were paid and extinguished. 

The motion being denied, the defendants duly excepted, and there- 
upon called a witness, who testified that according to nis information 
the firm of Pearson, Canning & Co., was dissolved in 1835. 

The defendants then called as a witness, A. W. Pearson, their co- 
partner at the time of the acceptance, and by whom, in fact, the 
acceptance was written. 

TOL. z. 82 
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The plaintiff objected to the proposed witness as incompetent, be- 
cause the suit was defended for his immediate benefit, and the objec- 
tion was sustained. To this ruling the defendants also excepted. 

A verdict was taken for the plaintiffs, subject to the opinion of the 
Court, with leave to the defendants to move for a non-suit or a new 
trial. 

Augtutus F. Smithy for plaintiffs. 

Jesse W. Benedict^ for defendants. 

Woodruff, J. — Whether there was or was not sufficient proof of 
the co-partnership of the defendants at the time the motion for a 
non-suit was made, is not material, since the defendant by his own 
examination of the witness, Ward, supplied the deficiency. Ward 
testified that his information was, that the co-partnership of the 
defendants was dissolved in 1845, which was subsequent to Uie 
acceptance of the bills in question. Whether the witness's ** infor- 
mation " was or was not competent evidence, it was given by the 
defendant without objection, and he cannot now say that the co-part- 
nership which had been before proved to exist from 1839 to 1844, 
was not by this evidence shown to have endured through the last 
named year. 

The other ground upon which the defendant moved for a non-suit, 
viz., that the bills had been paid, or that the evidence raised thai 
presumption, was also, in my judgment, properly overruled. The 
evidence of John Pearson showed that the plaintiffs were the hold- 
ers of the bills before they became due ; tney had receiyed them 
from the payee on account of moneys due to them. They furnished 
the money with which to take up the bills, and received the bills 
again into their own possession. The mere fact that the bankers 
placed the same mark on bills taken up by the holder which they 
would have placed there if the acceptor had paid them, is not con- 
clusive. The evidence is, that the bankers in England make no dif- 
ference, and that in England there is no such thing as " retiring a 
bill." By whatever name it may be called, there is a difference in 
law between the payment of a bill by the acceptor, and the taking 
up of a bill by the holdor or other person by the assent of drawer 
and acceptor, so as to temporarily withdraw it. In withdrawing this 
bill from the banker's hands, John Henson & Go. may be regarded 
as the plaintifi^s agents. The nlaintiffs furnished the money for the 
express purpose of taking up these identical bills which had before 
been paid to them on account. And if it was not the intent of all 
parties to the transaction to keep the bills alive as valid securities in 
their hands, why (it may be significantly asked) were the bills re- 
turned to them ? Why were they not given up to the acceptors ? 

There was undoubtedly in the manner in which the transaction 
was conducted, some ground for insisting as a matter of fact that 
this money was a loan by the plaintiffs to John Henson & Co., and 
had it been further proved that the defendants were merely accom* 
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i modation acceptors, and that it was the duty of John Henson & Co. 

I to provide the funds for this payment, the evidence would have been 

\ very strong that the plaintiffs relied on the re^onsibility of John 

[ Henson & Co., and aovanced the money to enable John Henson & 

Co. to perform their duty toward these acceptors. But as the evi- 
dence was, the question whether this advance was in payment of the 
bills in exoneration of the acceptor's responsibility thereon, or a mere 
withdrawal from the banker's hands with intent to preserve their 
vitality as securities for plaintiffs' benefit, was a proper question for 
the jury. And I presume (as the charge is not contended in the case 
and no exception was taken thereto) that this question was left to 
the jury under proper instructions from the Court. 

The only remaining ground upon which the defendant objects to a 
judgment upon this verdict and insists upon a new trial, is, that the 
Court on the trial rejected the evidence of Arthur W. Pearson. It 
was proved that the firm of Pearson, Canning & Co. accepted the 
bills in question. That the proposed witness was a member of that 
firm when the bills were accepted, and that the acceptance itself, in 
the name of the firm, was in his handwriting, and that the firm was 
dissolved in 1845, two years or thereabouts before this suit was com- 
menced, and nearly six years before the time of the trial. 

There can be no doubt that upon this proof the proposed witness 
was prima fade interested in the event of this suit, and would for 
that reason have been incompetent to testify under our former rules 
of evidence. But that alone is not now the test of competency. On 
the contrary, that mere pecuniary interest in the result shall not 
exclude a witness, is the express provision of section 398 of the code. 
Formerly, the question was. Will the proposed witness gain or lose 
by the event ? Now the inquiry is, by the 399th section. Is the suit 
defended for his immediate benefit ? In one sense, everv suit is de- 
fended for the benefit of every person who is interested to defeat a 
recovery. But the legislature have thought proper to make the 
question whether his benefit will be immediate or not, the criterion. 
There is great difficulty in assigning to this language a precise mean- 
ing which shall furnish a clear guide in all cases. The word imme- 
diate, would seem to be used in contradistinction to secondary and 
contingent. Hence it has been held in England (under a similar law) 
and in this State, that one who indemnifies a defendant against the 
result or against costs, is not excluded {Sage v. Robinson^ Eng. C. B., 
1 Code Rep., 55, and cases on p. 56 ; Farmers* and Meclu? Bk. v. Pad- 
dock^ 1 Code R., 81 ; so of the bail for defendant^ TTicA^e^ v. Famum^ 
1 Code R., 55 ; so of a stockholder in a corporation, TFii*A. JB*.v. PaU 
mer^ 2 Sandford Sup. Ot. R., 686 ; and see cases there cited and the 
like cases in principle, N. Y. and Erie Railroad Co. v. Cook^ ibid, 
p. 732 ; Bank of Charleston v. Emeric, ibid, 718) ; in which last case 
the Court say that in respect to a witness for the plaintiff, the section 
399 only applies to a person into whose hands the money collected 
in the suit will necessarily go when received, or who might take it 
from the sheriff or the plaintiffs' attorney as his ovon^ and not where 
the money cannot immediately^ though it may ultimately ^ go into his 
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hands. See also cases collected in yoorhles* edition of the Code, 
pp. 297, 208. 

It may be difficult to express in the form of a distinct proposition 
or definition, a rule which will apply to all cases. But to my mind 
it seemS) that as to a witness offered by a defendant, where the 
plaintiff cannot have execution of his judgment against the witness 
himself nor «gainst property to which he has the legal or equitable 
title, the suit cannot be said to be defended for his immediate benefit, 
or pel haps it would be better to say that where the judgment does 
not by its own force unaided by any additional or extrinsic fact enti- 
tle the plaintifi* to have property of the proposed witne&s in satisfac- 
tion, the witness is not incompetent, for if the plaintifi*, in order to 
obtain such property of the witness will be compelled not only to 
show the judgment but also to show a liability arising out of some 
relation of the witness to the claim which the judgment neither 
proves nor implies, the benefit to the witness is not immediate bat 
contingent, or at most, only consequential. 

In the present case the plaintifi*8 can have no judgment against the 
proposed witness personally. They can issue no execution on the 
judgment against the two defendants sued by which they can direct 
a levy upon the property of the witness, nor upon any interest of 
the witness in any property. The judgment can only be directly 
enforced against the two defendants sued. It is true that he is 
prima facie liable to contribute to their relief. But that only shows 
A prima fade interest, and this does not disqualify. To compel such 
contribution^ a suit by the defendants will be necessary, and on that 
suit, where the witnesses will be a party having a right to be heard, 
and to produce witnesses, proofs may be given which will show that 
he is not liable for contribution. The firm was dissolved nearly six 
years before the trial, and if it were conceded that the defendants 
would have an immediate right to apply the firm property to the 
payment of the defendant, there is no evidence that they have any 
such joint property in their hands. If there were, it does not follow 
that their right to make such application is incontrovertible. The 
judgment herein does not by its own force determine the rights of 
the defendants and this witness between themselves. 

I am constrained to conclude that, inasmuch as the plaintifis can- 
not by reason of any recovery herein, and upon that fact alone, col- 
lect tne judgment out of any property, right, or interest of the pro- 
posed witness, either legal or equitable, the action cannot be said to 
be defended for his immediate benefit. The plaintifis cannot say 
that the judgment establishes the fact that either the witness or 
his property is liable for the amount recovered. That liability, if it 
exists, depends upon questions which are not now in issue between 
the parties. 

Upon this ground, I think a new trial should be granted. 

New trial ordered. The costs of the former trial and the hear- 
ing hereon, to abide the event of the suit. 
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0]trrogate'0 dTonrt 
{County of Kings.) 

Before the Honorable JESSE C. SMITH, Surrogate. 

Ih tde matter of proving the last Will and Testament of 
Melissa Jennings, deceased. 

A surrogate oa^tht not to admit to probate, the will of a married woman, made previous to the 
law of April, 1849, purporting to convey real and personal property, and to be made in pur- 
suance of a power contained in an antenuptial contract, without the production of the instru- 
ment nnder which the same professes to be made. 

Whether a married woman ouuld make a valid will or appointment in the nature of a will, un- 
der the Revised Statutes and before the law of 1649. Quere ? 

The facts sufficiently appear in the opinion of the Court. 

Oeorge Thompson^ for the executor, in support of the wilL 

Albert B. Capwellj for George Clark, a brother of the deceased, in 
opposition to the will. 

The Surrogate. — ^The instrument offered for probate in this case 
was made by a married woman, previous to the statute of April 
llth, 1849, enabling married wcynen to make wills, and it purported 
to be made in pursuance of an ante-nuptial agreement. 

Two questions were presented to the Surrogate for decision. 

1st. Ought the propounder to produce the agreement containing 
the alleged power to make the will or instrument in the nature of a 
will ? 

2d. Can a married woman, under the Revised Statutes, make a 
valid will of personal property under a power of appointment ? 

Upon the first question, the Revised Statutes, 2d vol., p. 60, pro- 
vide that no will of personal property shall be admitted to proof un- 
til the widow and next of kin of the testator are cited to appear in 
Court and attend the probate thereof. It is also provided that the 
Surrogate shall take proof of the facts and circumstnnces touching 
the execution of the same, and he shall be satisfied of the genuineness 
and validity of such will, before admitting the same to probate^ or grant- 
ing letters testamentary or of administration thereon. 

And sec. 29, p. 61, provides that " The probate of any will of per- 
sonal property, taken by a surrogate having jurisdiction, shall be con- 
clusive evidence of the validity of such will, until such probate be 
reversed on appeal, or revoked by the surrogate as herein directed, 
or the will be declared void by a competent tribunal." 

The case of Van Wert v. Benedict (\ Bradford's Surrogate Court 
Reports, p. 114, following the case of Barnes v. Vincent, 5 Mov. Pri- 
0. C, 201\ decided that it was not necessary to produce the power 
under which the will purported to be executed. 
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But the CEise of Este v. Este, decided by Sir Herbert Jenner Fust, 
in the Prerogative Oourt, in February, 1851, and reported in the 
English Reports of Law and Equity, during the years 1850 and 1851, 
vol. 1, p. 620, takes a different view of the question, and after a very 
able review of the case of Barnes v. Vincent^ in which he shows 
that that case arose before the English Statute of Wilis of 1838, and 
was not, therefore, applicable to the case then in question, he states his 
fears that the remedy suggested by Lord Brougham, in the case of 
Barnes v. Vincent, if the Court were in all those cases where a pow- 
er is alleged, to grant probate, without calling for the power, would 
be very inadequate. 

In like manner, it appears to me under our Statute, that the deci- 
sion of the Surrogate for or against the validity of the will, withont 
having the power under which the will purported to be executed be- 
fore him, might place the parties interested in the probate of the will 
in such condition that they would be precluded from raising the ques- 
tion in any other Court, when the time of appeal from the Surrogate's 
decision, and of contesting the probate before him, had elapsed. 

There is another reason why in this case the instrument under 
which the power to make the will is derived, should be furnished. 

The husband of the deceased, who propounds the will for probate 
and who is the residuary legatee under the will, asks that letters of 
administration with the will annexed, should be granted to him. How 
can the Surrogate determine whether it may be necessary that let- 
ters issue upon the limited probate asked in this case, unless the 
ante-nuptial agreement be produced? It maybe like the case of 
Strong V. Wilkin (1 Bar. Ch., R., p. 1), in which the Chancellor held 
that there was no necessity for taking out letters testamentary to 
the trustees to execute their trust in conformity to the directions of 
the will ; for, if the ante-nuptial contract provides that the trustees 
shall convey as the deceased by her will may direct, then, clearly, no 
letters testamentary would be required to effect the object intended. 

In reference to the question whether a married woman may make 
a will or an appointment in the nature of a will of real and per- 
sonal estate, it seems to be well settled that she may devise real es- 
tate by way of execution of a power (4 Kent's Com., 505). In the 
matter of the will of Sarah Stewart (11 Paige, 398, 1 Rev. Stat., 
735, sec. 110 and 111). But whether she may bequeath personal 
property does not appear so well settled. 

Chancellor Kent, in his Commentaries (vol. 4, p. 506), says, im- 
pliedly, but not affirmatively, that a married woman can make a 
testament of chattels under a power or marriage contract. 

The late Chancellor Walworth discusses the subject at considera- 
ble length in two cases in (1 Bar., Ch. R., Strong v. Wilkin, p. 1, and 
Mochering v. Mitchell, p. 264). In both these cases, however, the 
learned judge admits that it is not necessary to decide the question. 
I do not find any case decided in the Courts of this State, which es- 
tablishes that point, and it may, I think, be considered an open ques- 
tion, whether a married woman, previous to the statute of 1849, 
could make a valid will of personal property in execution of a pow- 
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er, or otherwise. The weight of authority is in affirmance of the 
power ; and as it has now become the established law of the State, 
that married women may devise and bequeath their separate pro- 
perty, both real and personal, I shall hold that the will of the de- 
ceased is a valid will of real and personal property, so far as the 
same is authorised by a valid power for that purpose, provided it 
shall appear upon production of the ante-nuptial agreement that the 
will was executed in pursuance of authority contained in that instru- 
ment. 

And I shall cause letters of administration, with the will annexed, 
to be issued to the residuary legatee, limited to the personal pro- 
perty conveyed by the ante-nuptial contract, provided also that it 
shall appear that letters are required to be issued {Holman v. Perry 
and another t 4 Metcalf, Rep., 492 ; Ledyard v. Garland^ 1 Cur., 286 ; 
Williams on Executors, 1 vol., 340). 

Note. — ^The resnU. in this case shows the propriety of requiriDg the prodaction of the 
power under which ttte will of a married woman purports to be made ; fori upon the prodno- 
tion of the ante-nuptial agreement behee the Surrogate, it did not relate in any manner to real 
estate, though the wiU was offered for probate as a will of real and personal estate. 



REVIEW. 

A Treatise on the Criminal Law op the United States, comprising a 
digest of the penal statutes of the general government, and of 
Massachusetts, New York, Pennsylvania and Virginia, with the 
decisions of cases arising upon those statutes, and a general view 
of the criminal jurisprudence of the common and civil law. By 
Francis Wharton, author of '^ Precedents of Indictments and 
Pleas." Second edition. Philadelphia : James Kay, Jun., & Bro- 
ther, 193 Market Street, Law Booksellers and Publishers : 1852. 

It is well remarked by the learned author of this work, in his 
preface to the first edition, *'That although in the administration 
of the criminal law we have departed widely from the English 
system, there has yet been no attempt to compile a general trea- 
tise or commentary upon that branch of the American jurispru- 
dence." To meet this want appears to have been the design of 
this treatise, and we think that the task has been executed in a 
manner calculated to add to the, already acquired, high reputation 
of its learned author. He appears to have examined all the Eng- 
lish and American authorities, bearing on the criminal law, to the 
present time, with singular care and ability. 

In this edition he has incorporated the various statutes throughout 
the Union. 

The work will be found especially valuable in showing the 
construction and applicability of State decisions. The text is writ- 
ten with great clearness and perspicuity, and the division of the 
various subjects is made with great judgment. 

The book must not only be invaluable to the lawyer, whose 
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practice is principally confined to the criminal Courts^ but also to 
those who practise in our civil Courts, because there are subjects 
treated of, such as embezzlement, larceny, fraudulent pretences^ 
frauds on insurance companies by arson, &c., &c., which must 
necessarily have to be referred to by them. 
The work cannot fail to have a very extensive sale. 



OBITUARY. 
DEATH OP THE HON. L. H. SANDFORD. 

It is with feelings of pain and grief we announce the death of the HonoraUe 
Lewis H. Saodford, one of the Justices of the Superior Court of this City. 

The melancholy event took place on Tuesday, the 27th July, at Toledo, Ohio, 
and the intelligence reached this city by telegraph. It has spread a gloom over 
the whole of the legal profession, as there was no member of the bar but re- 
spected him for his talents, and admired him fur the courtesy and the ameutty 
ot hxa manners. Possessed of high legal knowledge— the result of XDcesaaai 
study, and a powerful mind, astute, comprehensive, and enlarired — he was one of 
the brightest ornaments to the bench of this State. He has passed away in 
the prime of life and in the zenith of bis judicial glory. Few men have beea 
more deeply or more sincerely mourned; few have been more worthy the sor« 
rows uf tbeir fellow-men. 

On the morning after the melancholy intelligence reached the city, F. B. Cut- 
ting, Esq , announced the fact to the Superior Court, as follows :—'* At 12 o'clock 
yesterday, in the prime of manhood, in the fulness of his career, he was suddenly 
cut off. This bliw comes upon us with the most crushbg effect. It is the 
most appalling inielligence that has ever fallen upon my ears— so sur'den, to 
calamitous — whether we consider its results to us his brothers, to the Court, or 
to the public, whose faithful servant he has been for many years. This is neither 
the time nor the occasion, nor can I collect my thoughts to express the great 
loss, t:ie sad dispensation of Providence has decreed should fall upon us. The 
iiitercoorse of so many years with us has so dc ply endeared him to all — the 
kindness, t e courtesy, the amenity of his manners, his nadiness to serve, his 
anxiety to assist each and every of the members of the bar, have rendered his 
loss most afflicting. I am unable to exp ess the depth, the greatness of the loss 
to us all— to the Court, to the public, and the bar — it is irreparable. It is im- 
p isz^ible for any one to express the full extent uf our loss by this sudden bereave- 
munt. As a Judge, I presume he had not his superior in this State. Eminent 
for his learning, his great industry, his fondness for justice, his courtesy as a 
lawyer, his death is a great calamity. The suddenness of the event does not 
give to the bar time to say what measures should be adopted to express the 
greatness of their loss, or to show the high estimation they had of his virtues 
and his talents, i am requested to bring this matter before your Honors, and 
to ask that all business of the Court be suspended — that there shall be an 
adjournment to give time to enable the bar to take measures to express the deep 
sympathy they feel towards his family, his friends, and the public, for the loai 
they have sustained." 
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Before the Honorable SAMUEL R. BEITS, District Judge. 
In the matter of Thomas Kaine, 9Ta July, 1852. 

HABEAS CORPUS — TREATY BETWEEN THE UNITED STATES AND GREAT BRITAIN. 

A District Judge can hold a Circuit Court in the absence of a Circuit Judge, and exercise all 

the powers of a Circuit Court. 
A District Judge allowing a suit of habeas corpus at his chambers in term time of the Cirouit, 

may at his discretion, make it returnable in the Circuit Court 
The treaty with Great Britain, of Aogust 9, 1843, or the act of Congress of August 19, 1848, 

do not wikoi the authority of the F^eral Courts or judicial officers, in allowing and acting 

upon a kabe<u eorput to inquire into imprisonmentB thereunder. 
Proceedings in the Federal Courts on habea9 eorptu are not governed by State legislation, 

but are in conformity with common law rules. 
A prisoner cannot traverse the return to a writ of habea§ corpus, nor demand an issue on the 

legaHiij of his commitment 
He may show on the face of the proceedings or aliunde, the incompetency of the magistrate 

to grant the writ, or that the subject matter was not brought within his jurisdiction. 
The Federal Judiciary can execute the provisions of the treaty in respect to fugitives from 

justice, without any aid from an act of Congress. 
The commissioner who ordered the commitment in this ease, was a magistrate within the 

meaning of the treaty ; but he is not authorised m that character to take proceedings under 

the statute. 
The magistrate acts upon oomplainta on oath, and no requisition to him is demanded by the 

treaty. 
The requisition is a diplomatic act addrened to the government, after commitment of the 

prisoner. 
If a preliminary requisition or application to the magistrate be necessary to legalise his action, 

a resident Consul is a proper officer to make it 
The act of Congress of Au^^ 12. 1848, operates in aid of the treaty. The 6th section, 

authorising a copy of .the original deposition to be used, applies if the proceedings be before 

« magistrate. The provisions of the two are not in conflict, and the question as to the 

sopremacy of the treaty does not arise. 
Hic act is valid and a kiw to the U. S. Courts, if it direct the surrender of fugitives ft-om justice 

in cases not named in the treaty. 
This oommisnoner. by his appoiotment by this Court in October Terra, 1850, was a commis- 

■oner authorised to take oogninnce of the case, under the act of August 12, 1848. The 

statute empowers him to act upon complaint on oath, and does not exact anv requisition. The 

return ana aocompanyinff documents show that tl^e case was brought legally within the 

jurisdiction of the commiwioner, and that there was probable oanse fixr committing tht 
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This Court has no authority to reverse the decision of the oommissioner for error or irregii- 
kffity, nor to determine the credit or weight of the evidence on which he acted. 

The case is not bailable, and the prisoner not being entitled to a discharge, must be remanded 
to the custody of the marshal. 

On the 1st day of July, inst., a Itabeas corpus was allowed by the 
United States District Judge, directing the Marshal to have the body 
of Thomas Kaine, by him imprisoned and detained as it is said, with 
the cause of such imprisonment and detention, before the United 
States Circuit Court for the Southern District of New York, forth- 
with to do and receive, &c., &c. 

On the same day, the Marshal returned the writ into Court, stating 
that he held and detained the prisoner by virtue of a warrant and 
commitment, copies of which were annexed to the writ, and that he 
also produced the original thereof in Court The first was a war- 
rant bearing date the 15th of June last past, issued under the hand 
and seal of Joseph Bridgham, of the tenor following : — " The Presi- 
dent of the United States of America, To the Marshal of the 
United States for the Southern District of New York, and to his 
deputies, and to any or either of them. Whereas, under just suspi- 
cions, complaint hath been made under the treaty between the United 
States and Her Majesty the Queen of Great Britain and Ireland, 
concluded and signed at Washington, on the 9th day of August, 
1842, on oath before me, the undersigned, Joseph Bridgham, Esq., 
one of the commissioners appointed by the Circuit Court of the 
United States, for the Southern District of New York, (a magistrate) 
that one Thomas Kane or Kaine, or Cain, then of Coolen, in the 
county of Westmeath, in that part of the dominions of the said 
Queen, called Ireland, did, on or about the fifth day of April, in the 
year one thousand eight hundred and fifty-one, at Coolen, aforesaid, 
and within the jurisdiction of the said Queen, feloniously and mali- 
ciously fire a pistol, loaded with powder and lead, at one James 
Balfe, with the intent to murder him, and thereby, then and there, 
did wound the said James Balfe. And that the said Thomas Kane, 
or Kaine or Cain, is a fugitive from justice in relation thereto, and is 
now somewhere within the jurisdiction of the United States Court 
for the Southern District of New York. We, therefore, conmiand 
you forthwith, to take the said Thomas Kane, or Kaine or Cain, and 
bring him before me, the said commissioner, or any other magistrate, 
to the end that the evidence of criminality may be heard and deter- 
mined, pursuant to the treaty aforesaid. Witness my hand and seal, 
this fifteenth day of June, in the year one thousand eight hundred 
and fifty-two, and of the Independence of the United States of Ame- 
rica, the seventy-sixth. (Signed) Joseph Bridgham, [l-s.] 

United States Commissioner for the Southern District of New York. 

Charles Edwards, Attorney, New York." 

The second was a commitment under the hand and seal of the 
same officer, bearing date, June 17, 1852, as follows: — June 17, 1852, 
committed for examination. Joseph Bridgham^ U. S. Commissioner, 
and afterwards a commitmenti bearing date June 29, 1852, of the 
tenor following:-— 
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" United States of America, Southern District of New York, ss. — In 
the matter of Thomas Kaine. — This case having been heard before 
me, on requisition, throagh Anthony Barclay, Esq., her Britannic 
Majesty's Consul at the port of New York, that the said Kaine be 
committed for the purpose of being delivered up as a fugitive from 
justice, pursuant to the provisions of the treaty made between the 
United States and Great Britain, August 9, 1842. I find and adjudge 
that the evidence produced against the said Kaine is sufficient in law 
to justify his commitment on the charge of assault with intent to 
commit murder, had the crime been committed within the United 
States. Wherefore, I order that the said Thomas Kaine be commit- 
ted pursuant to the provisions of the said treaty to abide the order of 
the President of the United States in the premises. Given under my 
hand and seal at the city of New York, this 29th day of June, 1842. 
(Signed) Joseph Bribgham, [l.s.] 

United States Commissioner for the Southern District of New York 
Directed to the Marshal of the Southern District of New York." 

Messrs. Brady, Busteed, and Emmet, appeared in dourt as counsel 
for the prisoner, and claimed his discharge from arrest. 

Mr. C. Edwards appeared as counsel in support of his commit- 
ment, and moved that the writ of habeas corpus be discharged. 
He took two grounds of exception to the competency of the Judge : 
1st, That he had no authority to order the habeas corpus returned 
into the Circuit Court, or to act solely in that Court, and adjudicate 
upon the subject ; and, 2d, That, whether the prisoner was right- 
fully imprisoned and detained, in this case, were questions submitted 
by the law of the land to the determination of the President of the 
United States, exclusive of the judiciary. 

The Court directed these points, if insisted upon, to be argued with 
the main questions in the case. 

Mr. Brady moved for leave to traverse the Marshal's return, and 
to that end offered to file a traverse of the tenor following : — 

ON HABEAS CORPUS TRAVERSE. 

Thomas Kaine traverses the return made by the Marshal of the 
United States, and states that there has been no requisition made by 
the British on the American government for the surrender of said 
Kaine. That Joseph Bridgham, Esq., by whom he was directed to be 
arrested and has been committed, is not a magistrate within the 
meaning of the treaty, under which said Bridgham professes to have 
acted, nor was he ever duly appointed or authorised to take cogni- 
sance of the proceedings against said Kaine. And the said Kaine 
further states that no legal evidence was adduced to said Bridgham 
to show that said Kaine could be lawfully demanded or surrendered 
under the treaty abovementioned, or was ever guilty of any offence 
designated or included in that treaty. And the said Kaine insists 
that neither the warrant nor commitment issued by said Bridgham, 
shows facts establishing any jurisdiction in him over the person or 
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liberty of said Kaine. Dated July 1st, 1852. And to produce the 
evidence, oral and documentary, which had been presented to the 
commissioner on the hearing of the application before him. 

Bbtts, District Judge. — ^It was assented on both sides, that the eTi- 
dence before the commissioner, and the traverse offered at the hear* 
ing, should be considered as provisionally before the Court, to enable 
the parties to discuss the legal relevancy and effect o^ these particu- 
lars, and, also, that it might be determined, if important to the 
merits of the case, in what manner and to what extent the prisoner 
might re-examine the decision of the committing officer. The papers 
were received, however, with express notice to the counsel on both 
sides, that the Court would hear no argument upon the question of 
the guilt or innocence of the prisoner of the crime charged against 
him, nor upon the policy or propriety of his extradition from this 
country to England. In this posture of the debates there could be 
no occasion for the excited temperament of the auditories which 
thronged the court during the period of the argument, and it is to be 
deplored that the manifestations with the crowd to resist the deten* 
tion of the prisoner, should be such that the marshal reported to the 
Court he could not venture to remove him from prison, in obedience 
to the writ, without the aid of an armed force. The personal attend- 
ance of the prisoner was not indispensable, nor was it deemed so 
important as to warrant the hazard of the consequences which might 
attend his production in Court with the writ, the danger not being 
that he would be concealed or substracted from the command of the 
writ by the power which caused his arrest, but, on the contrary, that 
he would be rescued from the custody of the law by a mob. 

The points upon which most stress was laid in the argument, were 
first, the preliminary objections in support of the arrest, that a Dis- 
trict Judge of the United States has no power to hold a Circuit 
Court ; that he cannot order a writ of habeas corpus allowed before 
him, to be returned in the Circuit Court ; and that, under the treaty 
with Great Britain and the act of Congress, of August 12, 1848, 
power is conferred upon the Executive Department solely, to deter- 
mine whether a prisoner arrested as a fugitive from justice, shall 
be delivered back to the country from which he escaped, and that 
the judiciary have no cognisance of the subject I do not propose 
an extended consideration of these propositions. 

The Circuit Court is composed of a Justice of the Supreme Court, 
and a Judge of a District Court, and authority is given to each of 
these Judges to hold the Court in the absence of the other. Thus far. 
Congress has legislated directly and explicitly (1 St. at large 74, 
§ 4 ; lb. 333, § 1 ; 2 lb. 167, § 4 ; 5 lb. 676, § 2). The term absence, 
in the statute, is not limited to temporary omissions to attend Court 
by a Circuit Judge. A District Judge holds the Circuit Court with 
full powers, except voting on his own decisions removed by appeal 
or writ of error, in case the office of Circuit Judge be vacant by 
death or otherwise (4 Cranch, 421 ; Pollard v. DwighU 5 Wheat, 
434 ; U. States, 2 Lancaster, 2 How*, 65 \ Barry v. Mercein). The 
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last case was one of habeas corpus^ arising in this district The Su- 
prerae Coart was applied to, after the death of Judge Thompson, to 
allow the writ, because the Circuit judgship was vacant. The Court 
decided that the death of the Circuit Judge did not affect the powers 
of the Court which could be held the same as if presided in by a 
Justice of the Supreme Court. There seems, therefore, to be no legal 
ground to question the competency of the Court holden by a District 
Judge alone, to exercise all the powers of a Circuit Court, under a 
writ of habeas corpus, 

(2). The judiciary act, § 14, gives power to the Justices of the Su- 
preme Court and the several District Judges to award writs of 
habeas carpus for the purpose of inquiring into the causes of com- 
mitment ; out does not in the same clause and connection confer that 
authority on the Courts themselves. This gave occasion to a doubt 
whether the power was vested in any of the Courts ; but at an early 
day the Supreme Court decided that all Courts of the United States had, 
under the statute, power to issue that particular writ (4 Cr., 73, 979). 
And that construction has since been carried into execution by that 
Court and the various Circuit Courts (3 Peters, 202 Watkins' case ; 
7 Peters, 568 S. C. ; 7 Wheat., 38 Keme/s case ; 3 McLean, R. 89 ; 
ib. 121). And after it is awarded it carries with it the properties of 
the writ at common law (4 Cranch, 75 ; B. Peters, 201.) In this view 
of the subject it is unimportant whether the writ issues in aid of an 
appellate power of the court, or by its original authority, inasmuch 
as it is a process which may emanate directly from a Court, and is 
not simply the warrant of an individual magistrate. The Court 
having power to grant the writ and act upon its return, the Judge 
who awards it at Chambers may make it returnable in Court, instead 
of before himself personally (3 Black. Com. 131). 

The Circuit Court being at the time in session, and held by the 
District Judge, this course was taken to help obviate a supposed dif- 
ficulty in removing a proceeding from before a Judge at Chambers to 
the Supreme Court 

I am not satisfied that in the present instance there would be any 
difierence available to either party to have the proceedings conducted 
by the Judge in one of the United States court-rooms, in preference 
to the other ; and indeed, to all general intents, the Judge may be 
regarded, in the transaction of oflScial business at Chambers, to be 
acting as a Court. (1 Blatchford; Cir. C. R. 543). 

I can perceive no ground on which to rest an objection to 
the authority of the Judiciary to inquire, through a writ of habeas 
corpus^ into the cause of commitment, in case of arrest of fugitives 
from justice, on application made under the treaty between the 
United States and Great Britain. A stipulation in the treaty prohib- 
iting such jurisdiction, equally with a like enactment in a statute, 
would be void, as in opposition to the constitution. The treaty- 
making power or Congress is not competent to suspend the writ of 
habeas corpus in time of peace. The provision in the treaty or act 
of 1848, respecting the functions of the Executive in the matter, are 
not to be understood as giving the Executive an appellate or controU- 
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ing power over the Judiciary ; but if they imply a right in that 
department to withhold the delivery of a fugitive, after it shall have 
been in the manner pointed out by the treaty and act of Congress, 
certified by a magistrate that the evidence of criminality is sufficient 
to sustain the charge against him, those provisions must be under* 
stood as having relation to a political power, and not a judicial one. 
Reasons of policy, and no doubt newly-discovered facts in respect to 
the criminality of the accused, may induce the President to refuse the 
extradition ; but the possession of a power so to do in no way imports 
one in him to revise and rectify the proceedings before the magistrate, 
in the character of a tribunal of appeal or error. The power of the 
courts and judicial officers of the United States to inquire into the 
cause of a commitment, purporting to be made under the treaty 
authority, is no way subordinate to or dependent upon the Executive 
department ; and this objection to the jurisdiction of the Circuit Court 
or District Judge singly, in that capacity, must be overruled. 

The exceptions presented on the part of the prisoner are to the 
authority of the Comissioner to arrest or commit the prisoner — to his 
jurisdiction over the subject matter, and in the legality and sufficiency 
of the proofs upon which he ordered the commitment. These have 
been the main topics of argument on this protracted hearing. It was 
my duty to give the arguments a deliberate consideration ; but in 
determining the case, I do not deem it necessary to examine at large 
the propositions discussed by counsel, or spread out in full detail the 
reasons which govern my decision. 

In my judgment, the supervision of the Court is limited to two 
general considerations ; first, the competency of the committing ma- 
gistrate to act at all ; and, second, his jurisdiction over the case made 
by the facts in proof ; for if he be a legally appointed magistrate, and 
the matter of accusation pertained to his jurisdiction, this Court, in 
my opinion, has no other authority by way of Tutbeas corpus than to 
ascertain whether the evidence of these facts was legally admissible, 
for it cannot correct or regard either error or irregularity of the 
officer in conducting the proceedings, or in his final determination. 
These positions will be succinctly developed, with reference to the 
principles and authorities upon which they are based. But as notice 
will be taken of matters not strictly within these points, it is proper 
to advert to the manner in which the case is presented on both sides. 
On the part of the plaintiff right is claimed to file a formal traverse 
to the return, and ofier issue upon averments, that no requisition has 
been made by the British on the American government for the sur- 
render of the prisoner — that the Commissioner who directed his arrest 
is not a magistrate within the meaning of the treaty, and was never 
duly appointed or authorised to take cognizance of the proceedings 
against the prisoner, under the statute — ^that no legal evidence was 
adduced to the Commissioner to vhovr that the prisoner could be law- 
fully demanded or surrendered under the treaty, or that he was guilty 
of any ofience described in the treaty. 

There is no statutory directions given the courts or officers of the 
United States as to the method of. procedure on writs of habeas cor-- 
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pus other than in the Act of August 12, 1848, which will be noticed 
particularly hereafter. The Act of 31st Charles IL may be referred 
to for a description of causes of detention against which relief is 
afforded by the writ (3 Peters, 202 Watkins' cases), and if it might 
also supply a fitting rule of practice, there is no privilege given a 
prisoner by it to controvert the return to a habeas corpus by pending 
or otherwise. The Act of 56 George III. authorizes the officer or 
court to examine into the cause of commitment and the truth of the 
facts alleged on the return, but it is confined to cases other than of a 
criminal character. The statutes of this State, and various other 
States of the Union, adopt similar regulations in criminal case» 
(2 Kent 28 and note,) but none of those acts govern courts of the 
United States. The proceedings here must accordingly be in con- 
formity with the rules of the common law, and they deny a prisoner 
the right to traverse the return to a writ of habeas corpus^ or demand 
an issue on the legality of his commitment (Ba. Ab. hab. corp. B. 11. ; 
IngersoU on hab. corp. 15, 16 ; 1 Hill 659, 650 Co wen's notes). The 
paper offered with that object cannot therefore be received or acted 
on by the Court as a pleading in the case. Still the prisoner has 
substantially the same protection he could expect by way of plead- 
ing, because he is allowed to prove on the return of the writ ; by the 
return itself or evidence aliunde^ that the committing magistrate had 
no authority to act in the matter, or that there was no legal evidence 
submitted to him, which tended to criminate the accused (3 Cranch. 
453 ; Buford's case, 4ib. 134 ; Bollman and Swartout's case, 5 How. 
176 ; Metzger's case). 

The first objection to the competency of the Commissioner is, that 
he is not an officer named and empowered by the treaty nor the Act 
of Congress to arrest a fugitive from justice or order his commitment, 
or if he is comprehended within the denomination of officers referred 
to by the treaty, the treaty of itself gives him no authority to act in 
execution of its provisions, and the Act of Congress affords no aid in 
that respect, not being adapted to carrying them into effect ; and if 
the descriptions in the Act of Congress may be understood as apply- 
ing to the Commissioner, yet the whole Act is void because not in 
consonance with the treaty, but on the contrary contemplates and 
provides for subjects out of the purview of the treaty compact. 
. Although these objections were dwelt upon with great fulness and 
earnestness on the argument, I do not deem it necessary to discuss 
them in any considerable detail. The treaty arrangements are 
brought into the discussion in so many points of view, that it will 
tend to give clearness to the subject, to set forth the 10th article, by 
which '' It is agreed that the United States and her Britannic Majesty 
shall, upon mutual requisitions by them, or their ministers, officers or 
authorities, respectively made, deliver up to justice all persons who 
being charged with the crime of murder, or assault with intent to 
commit murder, or piracy, or arson, or robbery, op forgery, or the 
utterance of forged paper, committed within the jurisdiction of either, 
shall seek an asylum or shall be found within the territories of the 
other ; provided that this shall only be done upon such evidence of 
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criminality as, according to the laws of the place where the fogitive 
or person so charged shall be found, would justify his apprehension 
and commitment for trial, if the crime or offence had there been com- 
mitted ; and the respective Judges and other magistrates of the two 
governments shall have power, jurisdiction, and authority upon com- 
plaint made under oath, to issue a warrant for the apprehension of 
the fugitive or person so charged, that he may be brought before 
such Judges or other magistrates, respectively, to the end that evi- 
dence of criminality may be heard and considered; and it, on such 
hearing, the evidence be deemed sufficient to sustain the charge, it 
shall be the duty of the examining Judge or Magistrate to certify the 
same to the proper executive authority, that a warrant may issue for 
the surrender of such fugitive. The expense of such apprehension 
and delivery shall be borne and defrayed by the party 'who makes 
the requisition and receives the fugitive.'* (8 Stats, at large 576.) 

The Commissioner who performed the services in question was 
appointed to that office by the Circuit Court of this district in October 
term, 1850, by virtue of several Acts of Congress relating to the sub- 
ject ; and by Act of August 23, 1842 (5 Stats, at large, 516, § 1), that 
class of commissioners were authorised to ''exercise all the powers 
that any justice of the peace or other magistrate of any of the United 
States may now exercise in respect to offenders, for any crime or 
offence against the United States, by arresting, imprisoning, &c. 

The act of appointment authorizes the Commissioners designated 
to take affidavits in civil causes depending in the courts of the United 
States, and to execute all the powers and perform all the duties 
authorised or conferred by the Acts of Congress, entitled, &c. (enume- 
rating several Acts by their titles), or any other Act of Congress 
having relation to such Commissioners in their duties or powers" 
(Minutes of the United States Circuit Court, January 21, 1851, of 
October term, 1850 ; 1 Blatch. C. C. R., appex.) The thirty-third sec- 
tion of the Judiciary Act enacts, that for any crime or offence against 
the United States, the offender may, by any Justice or Judge of the 
United States, or by any Justice of the Peace, or other magistrate of 
any of the United States where he may be found, &c., be arrested and 
imprisoned, &c. (1 Stats, at large, 91.) A commissioner in this mode, 
acquiring all the powers of a Justice of the Peace or State Magis- 
trate in the arrest and commitment of offenders under the laws of 
the United States, becomes by such functions himself a magistrate. 
The appellation is one of widest significancy, embracing every func- 
tionary, from the chief of the government to the lowest subaltern 
concerned in carrying the laws into execution (Webster's Dictionary ; 
1 Black. 248 et 356-7 ; Bum's Justice Voce ; Sims' case. Supreme 
Court, Mass., April, 1851 ; 14 Law Rep. 16.) The duties imposed on 
this class of officers by the Acts of Congress referred to, accordingly 
constitute them magistrates within the manifest import of the treaty. 

The act of Congress of August 12, 1848, gives to United States 
and State Judges and certain commissioners, powers to execute 
treaty stipulations in this respect, but omits the term magistrates ; 
and aooordinglyt if this oommissioner doea not come within the ob«^ 
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racter of those specified by the statute, he has no authority in this 
case except that imparted by the treaty. The position of the officer 
presents two considerations — first, whether, in his character of 
magistrate, he can take and employ any powers created by the sta- 
tute, for the purpose of carrying the treaty into effect ? and second, 
whether he can proceed under the treaty itself, and perform the 
duties therein enjoined upon him, independent of the statutory pro- 
vision. 

Inverting the order of these inquiries, I have no difficulty in de- 
claring that the treaty, without any aid of legislation by Congress, 
is a law addressed to Courts and judicial officers, and furnishes all 
adequate authority for its own execution. This proposition I regard 
as definitely settled by the adjudications of the Supreme Court, inde- 
pendent of the imperative language of the constitution (1 Cranch, 
109, 110 ; United Slates v. ScJiooner Peggy ; 2 Peters, 314 ; Foster v. 
Neilson). In the first case, the Court says, " where a treaty is the 
law of the land, and as such affects the rights of parties litigating in 
Courts, that treaty as much binds those rights, and is as much to be 
regarded by the Court, as an act of Congress." In the other, the 
Court says, " our constitution declares a treaty to be the law of the 
land. It is consequently to be regarded in Courts of Justice as equiva- 
lent to an act of the legislature, whenever it acts of itself, without 
the aid of any legislative provision " (5 New York Legal Observer^ 
87, and cases cited). In a more recent case, in which a fugitive from 
justice was arrested in this country by a warrant of an United States 
Judge, under the French convention, appeal was made to the Su- 
preme Court for a habeas corpus^ to discharge the prisoner ; and the 
counsel grounded himself in his argument on the position that the 
Courts of the United States, and the Judges of those Courts can 
exercise no powers of a judicial character, and can possess no juris- 
diction except that which is conferred upon them under the authority 
of the constitution, by act of Congress ; and, in pressing his argu- 
ment, the counsel urged it as a conclusive consideration rhat the only 
ground upon which the claim of jurisdiction was rested, before and 
by the District Judge, is that of the treaty stipulations with Prance, 
and the means by which he acquired jurisdiction on application 
addressed to him by the diplomatic agent of the French government. 
The Attorney General, in his repl}^ discussed this position ; so that 
the point was brought directly to the notice of the Court. The 
Court, in delivering their opinion in the case, commenced by reciting 
the provisions of the treaty, and adverting to the objection " that the 
treaty, without the aid of legislation, does not authorise an arrest of 
a fugitive from France, however clearly the crime may be proved 
against him ; that the treaty provides for a surrender by the execu- 
tive only, and not through the instrumentality of the judicial power," 
— answer, that '* the mode adopted by the executive, in the present 
case, seems to be the proper one. Under the provisions of the con- 
stitution, the treaty is the supreme law of the land, and in regard to 
rights and responsibilities growing out of it, it may become a subject 
of judicial cognisance. The surrender of fugitives from justice is a 
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matter of conventional arrangement between States, as no such obli-: 
gation is imposed by the law of nations. Whether the crime charged 
is sufficiently proved, and comes within the treaty, are matters for 
judicial decision ; and the executive, when the late demand of the 
surrender of Metzger was made, very properly, as we suppose, 
referred it to the judgment of a judicial officer. The arrest which 
followed, and the committal of the accused, subject to the order of 
the executive, seems to be the most appropriate, if not the only mode 
of giving effect to the treaty " (5 How. R., 176, Metzger's case). 

I jSnd no authority controverting the rule laid down by the Su- 
preme Court in the above decisions, other than a decision by a State 
magistrate, in the case of Metzger, on habeas corpus, discharging him 
from the warrant issued by the President for his extradition, and set- 
ting him at liberty, because the United States Judge had no jurisdiction 
in the matter, under the treaty, without tbe aid of an act of Congress. 
This decision was placed upon the authority of a judgment rendered 
in England by a Court of Sessions, on the effect of an English treaty, 
and what gives the more remarkable aspect to the interference and 
conclusions of the State Judge is, that his opinion was pronounced 
after the decision of the Supreme Court, and with that case before 
him {New York Legal Observer, 367, Metzger's case). 

Considering the proceedings before the commissioner as taken under 
the authority of the treaty alone, it appears to me the return shows 
enough to give him jurisdiction of the case. Complaint was made to 
the commissioner, under oath, that the prisoner had committed an 
assault, with intent to murder one James Balfe, in Ireland, and had fled 
from justice there to the United States, and was then within this dis- 
trict, and praying his arrest under the treaty. The commissioner issued 
a warrant under which the prisoner was arrested on that charge, on 
tbe 15th of June last, and on the 29th of the same month, he issued 
and delivered to the marshal, a warrant or order to the following 
tenor : — 

*• In the mailer of Thomas Kaine. — This case having been heard 
before me, on requisition through Anthony Barclay, Esq., Her Bri- 
tanic Majesty's Consul at the port of New York, that the said Kaine 
be committed for tfie purpose of being delivered as a fugitive from 
justice, pursuant to the provisions of the treaty made between the 
United States and Great Britain, August 9, 1842. I find and adjudge 
that the evidence produced against the said Kaine is sufficient in law 
to justify his commitment on the charge of assault with intent to 
commit murder, had the crime been committed within the United 
States. Wherefore, I order that the said Thomas Kaine be commit- 
ted, pursuant to the provisions of the said treaty, to abide the order 
of the President of the United States in the premises. Given under 
my hand and seal, &c." 

No evidence contradicting the averments in these warrants, is pro- 
duced on the part of the prisoner ; but the original evidence upon 
which the commissioner acted, is, by consent of both parties, laid 
before the Court, and the fact that such requisition and complaint 
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on oath, and the further fact that other evidence to prove the com- 
mission of the crime in Ireland, by the prisoner, was produced on the 
hearing, is indisputably established. 

The treaty does not, as is supposed by the counsel for the prisoner, 
provide that the requisition for the arrest of a fugitive, shall be made 
by one government to the other. It will bear the interpretation that 
the first application may be made by complaint on oath, to a Judge 
or Magistrate, without the intervention of either nation. The act of 
August 12, 1848, most plainly signifies that Congress so understood 
the obligations of the treaty on our part, and means it shall be exe- 
cuted in that sense. But if, to initiate the jurisdiction of a magis- 
trate under the treaty, it be necessary that a requisition be made for 
the arrest and commitment of a fugitive, I am of opinion the appli- 
cation in that behalf of a resident Consul sufficiently satisfies the 
terms of the treaty, he being by the common usa,ge of nations, the 
agent of his government in municipal matters, not strictly of a diplo- 
matic character (Vatell Law of Nations, B. 2, § 34, 1 Kent, 42 
Wheat. International Law, 168, § 11 ; Henshaw's Manual of Con- 
suls, 21, 22), and in that sense may be regarded an officer or proper 
authority within the contemplation of the treaty ; and it is to be 
observed that the act of Congress gives jurisdiction of the subject to 
Judges and Commissioners without allusion to any requisition prece- 
ding or accompanying the complaint on oath. The same remark 
applies to the manner in which magistrates are authorised to act by 
the treaty, in the arrest and commitment of the fugitive ; and the 
mutual requisitions spoken of by it, would therefore seem confined to 
the demand of the criminal to be delivered up. This being an exec- 
utive act, would properly be claimed by a diplomatic requisition 
addressed to the government. 

No doubt, in general practice, a call on the government either pre- 
cedes the application to a magistrate to arrest and detain the sup- 
posed fugitive, or is concurrent with it. Still I think the terms of 
the treaty are satisfied, if the competent ministers, officers, and autho- 
rities of Great Britain, prefer their application, under the treaty, in 
the first instance to a Judge or Magistrate ; and that the Judge or 
Magistrate may therefore take action in the matter, without any 
communication with his own government. 

There being no evidence to this particular, other than the return 
and the requisition addressed by Her Britannic Majesty's Consul to 
the Commissioner ; it is to be assumed that the United States 
government had given no instruction or request that the subject 
should be acted upon by a judicial ofiicer here ; yet in my opinion, 
the authority of the commissioner to take cognisance of it, on the 
application to him, was complete by force of the treaty. 

Another jurisdictional fact must, however, be established before 
the commissioner acquires full authority to adjudge in the case, 
although the subject matter be within his general jurisdiction as the 
proper magistrate to hear it, and that is, evidence that the crime 
pointed out by the treaty had been committed. The proceedings 
befpre the magistrate are to be regarded as now before the Court, to 
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the same effect as if brought there by certiorari ; and, in inquiring , 
into the cause of commitment, the Court must see that there is pro- 
bable cause to believe the prisoner committed the offence charged 
against him (4 UalL, 413, The United States v. Bun\ 1 Burr, Court 
trial 1 1, 97). Hence this writ on habeas corpiis will do no more than 
determine whether there was legal evidence upon the face of the 
papers, conducing to prove such probable cause (Ingersoll on Hab. 
Corp., 28, B. Cranch, 148). It belongs to the magistrate to decide 
upon the credibility and effect of the testimony, and his decisions can- 
not be revised here (4 Barb. S. C. Rep., 35, Bennac's case). The 
form of the proof is not so material on an application to answer and 
commit, as on a trial ; because any magistrate may commit on an 
affidavit taken before another (4 Cranch, 128, 129, Bolman and 
Swartwout's case). And even if the evidence on the arrest and 
commitment of the accused, was wholly irregular and insufficient to 
authorise the detention of the prisoner, the Court will not discharge 
him on habeas corpus, if on looking into the case, they find probable 
cause for detaining him, but will bail or remand him at discretion 
(1 Chitty C. La., 129). 

The original deposition and information proving the crime was not 
produced. A certified and sworn copy was given in evidence. This 
is not competent proof at common law, and unless the provisions of 
the act of Congress authorising inferior evidence, may be resorted to 
when the proceedings are instituted under the treaty alone, there 
would be no legal evidence tending to charge the crime upon the 
prisoner. There is some technical difficulty in appropriating the 
provisions of the act to a proceeding wholly under the treaty as the 
present must be if the commissioner is not an officer empowered by 
the statute to take cognisance of the matter, inasmuch as the word- 
ing of the second section seems to import that the mode of proof 
authorised thereby, is limited to the particular offenses named by the 
statute : " In every case of complaint as aforesaid," are the terms of 
reference connecting the subject matter of the two sections, and 
should be understood, in the absence of all other evidence of the 
intention of Congress, eis restricting the statutory proof to a proceed- 
ing under the statute. The title to the act denotes a broader pur- 
pose, and that the statute was not enacted with a view to communi- 
cate jurisdiction to the various Judges and Commissioners therein 
rt ferred to, but to aid and amplify the powers derived b}' them from 
the treaty. It is ** An act for giving effect to certain treaty stipula- 
sions between this and foreign governments, for the apprehension 
and delivering up of certain offenders." This language plainly sig- 
nifies that the legislature intended to supply an auxiliary to the treaty 
stipulations, and there being nothing in the enactment of the second 
section necessarily confining its operation to a proceeding before the 
officers named in the first, it would be giving no more than reason- 
able effect to it, to consider the method of proof thereby authorised 
as alike applicable to a complaint made directly under the treaty. 
The terms of the section are — ^^ That in every complaint as afore- 
aidy and of a hearing upon the return of tlie lyarr^t of arrest, 
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copies of the deposition upon which an original warrant in any such 
foreign country may have been granted, certified under the hand of 
the person or persons issuing such warrant, and attested upon the 
oath of the party producing them, to be true copies of the original 
depositions, may be received in evidence of the criminality of the 
person so apprehended/' The authenticating evidence in this case 
was prima facie sufficient to justify the commissioner receiving the 
complaint and deposition, and that with the corroborative evidence 
produced, was pertinent to prove the crime charged, and that it was 
committed by the prisoner, and this Court has no capacity in law to 
decide that the magistrate determined these points erroneously. This 
doctrine is fully sanctioned by the Supreme Court of this State, when 
the habeas corpus is issued under the State statute (4 Barb. R., 35, 
Bennac's case). In my opinion, accordingly, the habeas corpus must 
be dismissed, even if the commissioner had no jurisdiction in the 
matter other than what he derived from the treaty, because nothing 
was done before him in any way conflicting with the directions of 
the statute, and because the provisions of the second section of the 
act, apply as well to a magistrate acting under a treaty as to the 
officers designated by the statute, and give to the copy of the origi- 
nal deposition the same effect as the original would have had in law 
if made in this country. 

But, in my opinion, the commissioner comes also under the descrip- 
tion of officers named in the act, and all the proceedings before him 
were fairly within its purview. 

Before stating the reasons for this conclusion, it is proper to advert 
to an objection raised on the part of the prisoner, that Congress^ in the 
enactment of the statute, has gone out of and beyond the stipulations 
of the treaty, and the treaty being the supreme law of the land, the 
statute becomes thus nugatory and void. I am not able to discover 
such discordance between the two laws as that one must necessarily 
di5ipla'::e the other; on the contrary, I think they substantially coin- 
cide in those particulars upon which both operate, and that the differ- 
ences between the two are no more than that the Legislature has 
extended its enactments beyond the provisions of the treaty. The 
inquiry, consequently, is not which ar.thority must prevail, if both 
cannot be executed, but whether Congress is debarred by the exist- 
ence of a treaty from adopting new and more enlarged regulations 
upon the topics embraced within the treaty compact. The legisla- 
tion, it is to be observed, is wholly domestic and infra-territorial, and 
does not assume to interdict or diminish the engagements of the treaty. 
It would seem that this statement of the action of Congress would of 
itself supply an answer to the objection. It is incontestibly within 
the competency, and at the discretion of Congress, to provide by law 
for the extradition of criminals escaping from foreign countries to 
this, without regard to any reciprocal obligations on the part of the 
home country of the fugitive towards us. This is entirely a matter 
of domestic policy. The provision may be merely to expel them from 
our territories, or to re-convey them to the country from which they 
fled, as may be most consonant with our security or interests ; and 
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no one can question the right of the government to enforce such a law 
within our own dominions. Had this statute directed the delivery 
up on requisition, or the expulsion without demand, of British sub- 
jects, guilty of other crimes committed abroad than those enumerated 
in the treaty, no well grounded objection, in my judgment, could be 
taken to the validity of the law. Whether, then, the Act of August 
12, 1848, be regarded as merely auxiliary to the treaty, or a substan- 
tive law taking effect independently of any treaty compact, the pow- 
ers imparted and the directions given by it would be of like obliga- 
tion and effect in the Federal Court. The point now under consider- 
ation can only be of moment in case the Commissioner who acted in 
this matter is not an officer named in the law, for if the description in 
the statute embraces this officer, then all foundation for the objection 
is removed, as he is clothed with all the powers conferred by the Act 
The enactment is, " It shall and may be lawful for any of the Jus- 
tices of the Supreme Court, or Judges of the several District Courts 
of the United States, and the Judges of the several State Courts, and 
the Commissioners authorised so to do by any of the Courts of the 
United States, are hereby severally vested with power, jurisdiction, 
and authority upon complaint made on oath," &c. ; and the 6th sec- 
tion provides " That it shall be lawful for the Courts of the United 
States or any of them, to authorize any person or persons to act as 
Commissioner or Commissioners under the provisions of this Act ; and 
the doings of such person or persons so authorised, in pursuance of 
any of the provisions aforesaid, shall be good and available to all in- 
tents and purposes whatever." 

The enactments taken together empower Commissioners already 
in office to execute the Act when authorised so to do by any of the 
Courts in the United States, as also such Commissioner or Commis- 
sioners as may be specially designated and appointed by such Courts 
to that particular service. The difference between the Act and treaty 
in this particular consists in substituting for ** magistrates," named in 
the latter " Commissioners," referred to in the former ; and accord- 
ingly, instead of all Magistrates of the general and States govern- 
ments being employed by the Legislature to perform the service, the 
authority is limited to Judges as a portion of that generic class; and 
Commissioners of the United States Courts, in their capacity of ma- 
gistrates solely, would be excluded frcm jurisdiction under the Act. 
They must be authorised to take cognizance of the subject, by some 
Court of the United States (sec. 1), or be specifically appointed to thai 
duty (sec. 6), to constitute them the officers described by the Act. 

I think the rule of the Circuit Court for this district, adopted in 
October term, 1850, and entered upon the minutes of the Court, Jan. 
21, 1851, fulfils either or both requirements of the law. That rule 
designates and appoints various ex officio persons (of whom the Com- 
missioner in this case was one), commissioners to execute all the 
powers and to perform all the duties authorised and empowered by 
any Act of Congress having relation to such commissioners, or their 
duties or powers. The same rule in substance had been in force 
within this district since 1838, and the Commissioners by virtue of 
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such appointment had performed the duties of Judges and Magis* 
trates in criminal matters subsequent to the Act of August 23, 1842, 
and notoriously superseded, in that respect, the employment of State 
Judges and magistrates ; and except in capital cases of extraordinary 
importance, they relieved the United States Judge of that duty also 
in this district. It is believed such was the case pretty universally 
throughout the United States, and that persons accused of crimes 
against the United States were arrested, examined, committed, or 
bailed by this class of officers ; and no other standing Commissioners 
are known to the practice of the United States Courts, or are author- 
ised by its laws to be appointed by the Courts. In 1842, Congress 
had conferred criminal jurisdiction on these officers. It is obvious, 
from the first section of the Act of 1848, that a class of Commission- 
ers being in office, and exercising similar powers with those then 
conferred, were in the contemplation of Congress ; and it would be 
giving no more than the ordinary effect to the language of the first 
section, to understand it as applying to Commissioners so appointed 
by the Circuit Courts or District Courts exercising Circuit Court 
powers, as to be authorised to take cognizance of criminal accusa- 
tions. 

In this aspect of the subject, there might be fair room to question 
whether any new action of the Courts could be requisite to authorise 
such Commissioners to take proceedings under the Act of 1848. They 
might be reasonably intended to be so authorised by virtue of the 
plenary powers conferred by their original appointment, or even by 
the mere fact of being appointed, because the jurisdiction in matters 
of a criminal character enlarged or varied from time to time by Con- 
gress, might well be regarded as incident to their office. 

This topic need not, however be pursued, inasmuch as the Circuit 
Court of this district, after the passage of the Act of August 12, 1848, 
republished the standing order of appointment with additions and 
alterations, not diminishing any way the powers the Commissioners 
previously had, but manifestly designed to confer on them jurisdic- 
tion in all cases within the competency of the Court to grant. The 
language of the appointment appears to have been studiously chosen, 
with a view to give those officers a capacity to act in any matter 
which, by appointment of any existing Act of Congress, appertained 
to Commissioners created by the Court. I can perceive no reason to 
question that the order of 1850 authorises the Commissioners in office 
to do every act in that capacity which the Court could empower them 
to perform, and is a full execution of the authority given the Court by 
the first and sixth sections of the Act of 1848, as compleiely such as 
if the Act had been recited in the order of the Court. 

If, under any reasonable rules of construction, the sixth section of 
the Act of 1848 might be held to require an appointment of Commis- 
sioners to act under the treaties referred to, toties qnoties, as the par- 
ticular cases occur, I suppose it might still be an adequate fulfilment 
of that requirement to designate by a standing order those Commis- 
sioners, or any one of them, as the Commissioner to that end, and 
such permanent designation would be no less efficacious than if reite- 
terated on the happening of every case calling for his action. 
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Bat it is needless to theorise on that subject. Comparing the order 
of the Court with the terms of the statute, I am of opinion that the 
Commissioner in this instance was authorised to take cognizance of 
the case under the statute, and that there was produced before him 
legal evidence to prove all the facts necessary to the exercise of his 
jurisdiction over the case ; and the evidence, it appears to me, 
showed at least probable cause, for the arrest of the prisoner. His 
offence not being bailable here, the Court has no power in such case 
other than to remand him under his original commitment. 

Whether the proofs were produced solely under the authority of 
the treaty or that of the statute, I hold the commissioner to be clothed 
with competent authority, and having also jurisdiction over the sub- 
ject ; and there being before him legal evidence tending to prove that 
the offence charged against the prisoner, and named in the treaty, 
was committed by him, the writ of habeas cotyus allowed in this case 
must be discharged, and the prisoner be remanded to the custody of 
the Marshal, under the commitment of the Commissioner. 



IS. % 0npmor €onrt. 

{City of Nem York) 

{April General Term, 1852.) 

Before SANDFORD, DUER, and BOSWORTH, Justices. 

Bethuel Phelps, Respondent, against James A. Williamson and 
James Bishop, Appellants, 

Under a bill of lading in the nsaal form, the conveyance and delivery of the goods is a condi- 
tion precedent to the right of the ship-owner or master to the payment of freight 

Hence, freight paid in advance, if the goods have not been carried and delivered according to 
the bill of lading, may in all cases be recovered back, unless there is a special agreement to 
the contrary. 

The rights of the shipper in this respect are not afl^ted by tlie exception in the bill of lading 
of the dangers of the seas. The effect of this clause is only to exempt the ship-owner from 
his common law liability for the value of the goods when lost by the perils of the sea. 

Held^ that the plaintiff was entitled to recover back the freight which he had advanced, on 
goods shipped for California, although the voyage had been broken up and the delivery of 
Sie goods prevented by the dangers of the sea, there being no existence of a special contraol 
varying that contained in the biU of lading. 

On the 31st of January, 1848, the plaintiff shipped at New York, 
in good order, a quantity of merchandise, on board of a barque called 
the Undine, belonging to the defendants, bound for California and 
Oregon. The master of the barque signed and delivered to Phelps 
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a bill of lading in the ordinary form, which acknowledged the 
receipt of the goods on board in good order, and stated that they 
were '* to be delivered in like good order ^ and well conditioned, at the 
port of San Francisco (the dangers of the seas only excepted) to N. K. 
Benton, or his assigns, he or they paying freight for the said mer- 
chandise, as for merchandise witn primage and average accustomed.** 
The freight and primage amounted to 8774tVt- After the goods 
were on board and the bill of lading had been delivered, the plaintiff 
paid or advanced the amount of the freight and primage to the 
defendants. Whether this was advanced in anticipation of the per- 
formance by the defendants, of their contract to deliver the goods 
safely and in good order in California, as is alleged in the complaint, 
or was a payment of freight in advance upon an agreement on his 

Sart to take the risk and dangers of the seas, in consideration of the 
efendants receiving the goods on board and undertaking to carry 
them, as is set up in the answer, but denied by the reply, there is no 
evidence either the one way or the other, except such as is to be 
inferred from the fact that the amount of the freight and primage 
was actually paid in advance at New York. No evidence, in rela^ 
tion to the fact of payment being made, or the time when, or cir- 
cumstances under which it was made, was given. The pleadings 
show the fact that it was made after the goods were shipped. 

The barque sailed from New York on the 2d of Feb'y, 1848, ** and 
on the voyage the said barque encountered perils of the seas, and 
became disabled thereby, and was thus prevented from completing 
the voyage or delivering the cargo.** The voyage was broken up 
and abandoned, and the barque as well as the goods were sold and 
disposed of by the master. This action was brought to recover back 
the 9774TVir ^^^ interest from the time it was advanced. The Judge 
before whom it was tried, decided that the plaintiff was entitled to 
recover, and directed a judgment to be entered for the plaintiff for 
•926t7V« ^be amount claimed, to which decision the defendants 
excepted. Was that decision correct? That is the only question 
presented by the appeal. 

Wm. M. EvartSf for the respondents, made and argued the following 
points: 

I. — The defendants contracted with the plaintiff by a bill of lading, 
to convey in the barque Undine, certain merchandise, from New 
York to San FranciscOi for freight and primage^ amounting to 
•774 81. 

This sum the plaintiff paid in advance. 

The voyage was never completed, nor the plaintLGTs cargo deli- 
vered by defendants, the barque having ** encountered perils of the 
seas, and become disabled thereby, and thus prevented from com- 
pleting the voyage or delivering the plaintiff's cargo.** 

n. — ^The freight money having been paid for the carriage of the 
plaintiff's cargo, the consideration of its payment has wholly failed, 
and it is recoverable back (3 Kent Com., p. 226, 4th ed. ; Watson v. 

VOL X. 86 
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Jhiykinck^ 3 Johns. R., 335; Detouches \. Peck, 9 Johns. R., 210; 
Griggs V. Austin^ 3 Pick., 20 ; Pitman v. Hooper, 3 Sumn-, 66 ; 
Mashiter v. Buller, 1 Camp., 84. 

III. — ^The exception in the bill of lading of " the dangers of the 
seas," touches only the liability of the ship-owner in respect of the 
cargo lost by such dangers. In the frustration of the voyage by such 
dangers, the ship-owner earns no freight ; he has no claim for it, if it 
has not been paid ; he must refund it, if it has been paid, in expecta- 
tion of his earning it. 

IV. — ^The judgment below should be affirmed with costs. 

T. Romeyn^ for the appellants, made and argued the following 
points: 

I. — ^The goods were not delivered through the dangers of the seas, 
which were excepted from the contract by the bill of lading. 

The complaint does not aver any negligence or unskilfulness. 

The proof showed that the voyage was broken up through perils 
of the seas, and that the vessel thereby became disabled (see 
Schooner Reeside, 2 Sumner, 567 ; 1 Phillips on Ins., 635). 

II. — The provision in the bill of lading that the consignee or his 
assigns are to pay freight, does not absolve the consignor from lia- 
bility, nor oblige the master or ship-owner to look to consignee alone. 
This provision is intended only for the benefit of the master (3 Kent, 
6 ed., 222 ; Tapley v. Martins, 8 Term. Rep., 451 ; Shephard v. De 
Bemales, 13 East., 565 ; Abbott on Shipping, 415, 416). 

III. — ^The payment by the consignor of freight in advance was 
absolute and unconditional. 

IV. — The freight having been paid in advance, without an agree- 
ment to return it, it is a presumption of law that it is not to be 
returned, if the voyage fails without the fault of the ship-owner, and 
through the excepted dangers. 

1st. Such is the rule of the English law (Anonymous case, 11 Show- 
ers, 283 ; De Silvale v. Kendall, 4 Maule and Sel., 37 ; Saunders v. 
Drew, 3 B. and Ad., 445). 

2d. It is on principle. 

3d. The rule in the Courts of this State is not so settled as not to 
admit of further consideration (3 Kent, 227, Note C). 

By the Court. — Bosworth, J. — The rights of the parties under the 
contract evidenced by the bill of lading, if they are to be determined 
by that only, are free from doubt The conveyance and delivery of 
the goods by the defendants is a condition precedent to their right to 
freight. The contract is in its nature an entire contract, and must 
be completely performed by the delivery of the goods at the place of 
destination, to subject the shipper to a liability to pay any freight 
The cases in which a partial payment may be claimed, upon princi- 
ples of equity, as applicable to particular circumstances, are excep- 
tions to the general rule, and have no bearing upon this (Angell on 
Law of Carriers, p. 383 ; Abbott on Shipping, 272 ; 3d Kent's Com., 



THE NEW-YOftK LEGAL OBSERVER. 376 

N. T. Saperior Court — Bethnel Phelps agaiiut James A. WiUianuon and James Bishop. 

219), The clause, ** the dangers of the seas excepted," does not 
affect the question whether freight has been earned or not. The 
whole effect of that is to exempt the carrier from his common law 
liability to deliver or pay for the cargo when the loss or non- 
delivery of it results from that cause. 

The defendants' counsel contends that when freight has been paid 
in advance, and the voyage is broken up by the danger of the seas, 
without any fault of those rightfully in charge of the ship, the freight 
cannot be recovered back, unless it was paid on an agreement that 
it should be returned on the happening of such an event. He 
relies on 2 Showers 283, and Blakely v. Dixon^ 2 Bos. and Pal., 321 ; 
Andrew v. MoorhousCy 5 Taunt., 435 ; De Silvaile v. Kendall^ 4 Mau. 
and Sel., 37 ; Saunders v. DreWf 3 Barn, and Ad., 445, and Mansfield 
v. Maitland, 4 Barn, and A}d., 552, as authorities in support of this 
proposition. 

Neither of these cases is directly in point, or necessarily conflicts 
with the decision in Qriggs et al v. Austin et al.^ 3 Pick., 20, 
which is an express adjudication upon a state of facts precisely simi- 
lar to that presented by this case. In Griggs v. Austin^ the bill of 
lading was in the same form as that in this case, except that in the 
former, after the words " he or they paying freight for the said goods," 
were added the word?, " nothing being paid here." In that case, as 
in this, the freight was paid in advance, no deduction was made from 
the usual freight on account of advance payment, and there was 
no express agreement that freight was to be allowed at all events. 
The ship was stranded before reaching her port of destination. The 
plaintiff's right to recover back the money was opposed, on the 
grounds that the freight had been paid in advance, and that there 
was no agreement to refund it in case of such a loss of the voyage 
as had occurred, and which, without any fault of the defendants, 
had made it impossible for them to complete the voyage and deliver 
the cargo at the port of delivery. All the decisions on which the 
defendants in this case rely were cited on behalf of the defendants 
in that. The report of it states that it was argued at much length. 
Parker, Ch. J., in his opinion, examines those cases and distin- 
guishes them from Griggs v. Austin. The true rule was declared to 
be *' that freight is the compensation for the carriage of goods, and 
if it be paid in advance, and the goods be not carried by reason of 
any event not imputable to the shipper, it is to be repaid, unless 
there be a special agreement to the contrary." 

In Andreios et ah v. Moorhouse^ 5 Taunt., 435 ; De Silvaile v. JCen- 
dall^ 4 Mawle and Sel., 37 ; Mansfield et al. v. Maitland^ 4 Bam. and 
Aid., 582, and Saunders v. Drew^ 3 Barn and Ad., 445, the rights of 
the parties depended upon the effect and meaning of particular clauses 
of a charter party of affreightment. The construction put upon the 
clauses in question was, that by them, the parties had stipulated that 
the payment of the freight, which had been advanced, should not 
depend upon the performance of the voyage, but should be made abso- 
lutely and unconditionally at the times mentioned in the charter party. 

In De Silvaile v. Kendall, Lord Ellenborougb, Ch. J., said : ^ By 
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the poUey of the law of England, freight and wages, strictly so called* 
do not become due until the voyage has been performed. But it ia 
competent to the parties to a charter party, to covenant by express 
stipulations in such manner as to control the general operation of 
law. The question in this case is, whether the parties have not so 
' covenanted by the stipulations of their charter party. If the charter 
party be silent, the law will demand a performance of the voyage, 
for no freight can be due until the voyage is completed." The char- 
ter party is an instrument inter partes. The ship-owner covenants to 
do certain things, and the shipper, ^ in considereUion of the premises,'^ 
agrees to pay freight as therein specified. When he covenants to 
pay parts of it at different periods of the voyage, or the whole of 
it when the goods are on board, it is not a violent construction to 
hold that the covenants of the shipper find their consideration in the 
covenants of the ship-owner and that where a failure to complete 
the voyage, or, in other words, of the ship-owner to perform the cov- 
enants on his part, results from inevitable accident, the non-peifonn- 
ance is excused and iso much of the freight as was agreed should be 
paid in advance would be the loss of the shipper^ and so much as 
was made payable on performance of the voyage would be the loss 
of the ship-owner. 

The first count of the declaration in Blakdy v. Dixon et aZ., 2 Bos. 
and Pul., 321, was ^obviously framed with a view to this distinction, 
although it was held bad on demurrer. It alleged that the defend- 
ants in consideration that the plaintiff at his special instance and 
request had received and taken on board certain goods to be carried 
from London to Surinam^ promised to ** pay him the monev due to him 
for freight and carriage of the same on the delivery of the bill of 
ladmg thereof to them," and averred the delivery of the bill of 
lading by reason whereof the defendants became liable. Loan 
Eldon, Ch. J., said : ** Nothing could be due on the delivery of the 
bill of lading but by special contract^ for prima fade the freight is 
not due until the arrival of the goods." 

Ghambre, J., said : '' The receiving goods on board to be carried to 
a foreign port is a good consideration to found a promise to pay the 
freight immediately. But in this case the plaintiff states a promise 
to pay the money due for freight on the delivery of the bill of lading. 
« * « The plaintiff has not stated any special manner in which 
anything has become due for freight. I am therefore clearly of 
opinion that the first count of the declaration is bad." 

In Origgs v. Austin, Parker, Ch. J., says : '' That a contract of the 
nature, first supposed by Chambre, J., may be made," so that it will 
be considered as executed by the mere lading of the goods, we do 
not doubt ; but we cannot think that such a contract can be implied 
from the mere fact of the freight's being paid down, because reasons 
may and often do exist for exacting this, without any intention to 
vary the legal liabilities of the parties." 

It is undoubtedly competent for the parties to contract upon any 
terms they may think proper ; and the shipper may agree to pay 
freight in advance in consideration of the carrier^s promise to receive 
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the goods on board and to undertake to cany and safely deliver them 
at some odier port In such a case the carrier is entitled to the 
freight according to the contract* and if the performance of the pro* 
mise on his part becomes impossible by act of God, he is excused 
from non-performance and the loss falls on the shipper. This would 
be so on general principles applicable to all contracts -where the 
thing done or money paid by the one party is the consideration of a 
promise of the other party to do something on his part. If perform* 
ance becomes impossible through some overruling necessity and with- 
out the fault of tne party promising, the other party cannot recover 
back the money paid, nor for the thing done. 

It is also a well-settled principle of law» that where money is paid, 
or a promise made by one party in contemplation of some act to be 
done by the other, and the doing of which is the sole consideration 
of the ri^t to receive payment or require a performance of the pro* 
mise, and the thing stipulated to be done is not performed, the money 
may be recovered back, or the promise founded. on4Such considera- 
tion may be avoided between the parties to the contract 

In this case, by the settled principles of law, and the legal effect 
of the contract as evidenced by the bill of lading, the right to freight 
depended on the performance of the voyage and a delivery of the 
goods at San Francisco. The goods were not carried to that port It 
was no fault of the shipper. After the contract had been made, and 
the legal rights and liabilities of the parties had become fixed, the 
shipper advanced the freight. The act, the doing of which entitled 
the defendants to it, has not been done. The defendants have not 
performed the acts, the performance of which was a condition pre- 
cedent to their right to require payment The consideration for the 
advance has failed, and the defendants must refund the money. 
Stoet, J., in Pitman v. Hooper^ 3 Sumner, 66, comments on the 
case in 2 Shower R., 283, as one loosely reported, and not easily 
reconcileable with strict principle, and declares his opinion of the 
law to be, that in the ordinary case of freight paid in advance, if the 
voyage is not performed, the shipper may recover it back unless it 
was paid under an express agreement to the contrary. 

Gh. J. Kent, in Watson v.Duyckinck^ 3 J. R., 335, and in his Com., 
VoL 3, p. 226, lays down the rule of law applicable to this 8ubjec//er» 
it was decided to be, in Grigg$ v. Austin; Maskiter v. Btias 
1 Camp., 84, is to the same effect. We are of opinion that there 
is no error in the decision excepted to, and the judgment appealed 
from most be affirmed with oosts. 
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PROPERTY OP CASKS AND VESSELS IN WHICH LIQUOR 

IS SOLD. 

The extent of transactions and trade in which liquids and other 
articles are sold by manufacturers in casks and vessels, which casks 
and vessels are ordinarily returned to the manufacturer when the 
contents are consumed, makes the following case, among the latest 
decided by the late lamented Judge Sandford, of the Superior Court, 
an interesting one. 

IS. ||. 0]tpmor Court. 

General Term, May 29, 1851. 
Before SAKDFORD, DUER, and BOSWORTH, Jnrtioea. 
Samuel Webcott v. Alfred E. Tilton. 

A Mle of lie tfi harrtU^ aooompanied with a stipulation as to the prioe or value of the banneb 
tfi eoae the tame are wot rettimed, is not necenarily a sale of ue barrels. 

Where the evidenoe shows a mutual understanding that the barrels ehall he retunud as eaam 
a$ the aleie drawn out, if such return is praotioaUe, and the ale is drawn out mmd 
the harreU are capable of being returned^ the seller of the ale has a right to insist on 
such return, and (after demand and refusal) to sustain an action for the barrels or their 
value. In such a case, the purchaser of the ale is a bailee for uee of the harrele. 

The seller of the ale has the same rights as to the barrels against a purehaoer of lAs aU from 
hie vendee, who acquired the barrels upon a similar understanding. But 

SemUe. A bonaiide purchaser of the IfarreU from the first vendee of the ale, could sacoess- 
ftdly resist the daim of the original vendw to redaim the barrels. 

This was an action brought by the plaintiff, who is a manufac- 
turer of beer, to recover damages for the detention of certain beer 
barrels. It was tried 20th October, 1851, before Chief Justice Oak- 
ley, who directed a verdict for the plaintiff, subject to the opinion of 
the Court at General Term, upon a case to be made (Code 1851, sec 
264). The cause came before the General Term, upon such case. 

It appeared that the ale was originally sold by the plaintiff to 
Sherburne & Son, of Boston, who again sold to the defendant. 
Sherburne & Son failed early in 1850, and subsequently went into 
bankruptcy. About the time of their failure, application was made 
for the return of the barrels, and a portion were returned, some of 
them being a part of those which had been received by the defend* 
ant. Sherburne & Son gave an order on the defendant for the 
remainder of the barrels in his possession, to the plaintiff, but they 
were not returned. Subsequently personal demand for the barrels 
was made of the defendant, who declined to restore them. Subse- 
quent to this the defendant settled for the barrels (as he claimed) by 
giving up a protested note of Sherburne & Son to their assignee in 
bankruptcy, who accepted it as a settlement. The defendant con- 
tended upon the evidence that the purchaser of the ale had an abso- 
lute right to keep the barrels at two dollars apiece. The plaintiff 
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on the contrary, contended that the evidence showed only that in 
case of loss or destruction of the barrels^ or bona fide inability to 
return them by reason of the exigencies or accidents of trade* the 
purchaser was discharged from liability by paying that sum per bar- 
rel, but that when empty and capable of being returned, the manu- 
facturer's right of property therein continued and he could insist on 
their return. 

Geo. Bowmanj for plaintiff. 

/. R. Jessupt for defendant. 

By the Court — Sandford, J. — There was no sale of the barrels by 
the plaintiff to Sherburne & Son. 

The evidence shows that when the plaintiff sold ale to that firm, 
he loaned to them the barrels in which the ale was contained, to be 
returned to him as soon as the ale was drawn out ; with an agree- 
ment that if, for any cause, it became impossible for Sherburne 6l 
Son to return any of the barrels, they should pay for such barrels at 
a rate stipulated. 

This agreement was for the benefit of those purchasers, so that 
instead of being subjected to a suit for a tort in the event of their 
default to return all the beer casks at the proper time, they should 
be liable only for their value as upon a contract of sale at a fixed 
price. 

When the beer casks in question were delivered to Sherburne Sl 
Son, they were the property of the plaintiffs. If they had been lost 
on the voyage to Boston, or burnt after their arrival there, the loss 
would have been his, and they continued to be his property up to the 
period that Sherburne & Son delivered them to the defendant. 

The cases of Smith v. Clark, 21 Wend., 83, and Norton v. Wood- 
ruff 2 Comst., 153, to which we were referred, are not analogous — 
those were instances of the exchange of wheat for fiour — ^the fiour 
to be received was not to be the product of the wheat delivered. 
There was no stipulation or expectation that the fiour to be returned 
was to be manufactured from the wheat so delivered. 

The Courts therefore held that there was no bailment of the wheat ; 
that it was a sale payable in fiour, and that the title to the wheat 
passed on its delivery. Here^ by the contract between the plaintiff 
and Sherburne & Son, the casks in which the ale was delivered^ 
branded with the plaintiff^s name — the specific thing were to be 
returned and not a substitute. It is, therefore, more like the case of 
Mallory v. Willis, 4 Comst., 76, where fiour to be made out of the 
wheat delivered was to be furnished to the owner of the wheat, and 
the Court of Appeals decided that it was a bailment of the wheat 
and not a sale. And see 2nd Kent's Com., 755, note 1. 7th ed. ; 
Sargent v. Gik, 8 New Hampshire R., 325, and King v. Humphrey ^ 
10 Penn. R. (by Barr) 217. 

We were also referred to a case in the Supreme Court in this dis- 
rict {We$cott v. Ihompson) involving in part the question presented 
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here. That Court, reversing the finding <rf* a referee, appean to have 
held on the evidence that there was a sale of the cmes and not a 
bailment. The facts presented were somewhat different from tiiose 
in the case before us. The plaintiff seems to have relied mainly 
upon proof of a usage in the trade, and it was shown that he received 
in return the barrel of other brewers in lieu of his own. These 
circumstances probably influenced the judgment of the Sopreme 
Oourt in giving their decision upon the contract, and they msJce the 
case to differ so far from the one before us, that it does not possess 
the weight of an authority on the point After fully regarding the 
views of that learned Court, so far as the two cases are analogous, 
and carefully considering the point as it is presented to usy we vrere 
entirely convinced, as we have already stated, that the contract was 
one of bailment, and that there was no sale of the casks to Sher- 
burne & Son. 

The right set up by the defendant remains to be considered. He 
claims to be a purchaser of the casks in good faith, and to have 
the superior equity to retain them. 

But first he takes the ground that Sherburne & Son had the elec- 
tion, if the delivery to them were a bailment, to keep the cades, if 
they thought proper, and to pay for them at the stipulated price. 

We do not so understand the contract. If the casks were in the 
store of Sherburne & Son empty, we have no doubt the plaintiff 
could compel their delivery to him, and maintain an action of reple- 
vin, if sucn delivery were refused. The privilege to account for the 
casks at the price agreed, was applicable only to the case of an ina- 
bilitv to return the casks, not to a voluntary retention of them. 

They might be unable from various circumstances, and an instance 
of a sale of the ale in casks to a remote town or a distant pott, 
might be one of those circumstances. Without speculating, however, 
upon the precise nature or degree of the inability which would have 
entitled Sherburne & Son to pay for the casks instead of returning 
them, it is clear that such inability was the sole ground and extent 
of the privilege. 

Next, the defendant's right as a purchaser. While we hold the con- 
tract to have been a bailment only, at the same time we are prepare 
to say, that as against the plaintiff the agreement for receiving the 
value of the casks which Sherburne 6c Son were unable to return, 
would in favor of a bona Jide purchaser of the casks from them, 
without notice of the bailment, be evidence of an authority to them 
to sell the casks. It would be so on the ground, tiiat the plaintiff in 
favor of such a purchaser ought to be estopped by that agreement, 
and the apparent ownership of Sherburne & Son from denying that 
they had such an authority. 

But the defendant does not stand in the position of a purchaser 
in good faith, who has paid value upon the strength of Sherburne Sl 
Son's right to sell the casks. He bought the ale of them, with die 
understanding that the barrels were to be returned, or to be paid for. 
They were not paid for. The ale was sold to him when it was 
delivered. The barrels were not. If he had the pure option of 
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electing to keep the casks and pay for them, he did not exercise the 
right. There is no evidence tluit he ever thought of keeping them 
until after Sherburne 6l Son failed. After that event, and some 
months after the casks had been demanded of him in behalf of the 
plaintiff, he attempted to pay for the casks to the assignee in bank- 
ruptcy of Sherburne & Son by offsetting their value against a pro* 
tested note of that firm held by him. It does not appear that he nad 
this note when the firm failed or when the casks were first demanded. 
And after that, it was too late for him to influence the plaintiff's 
right as the real owner, to have the casks returned to him. 

Besides all this, the evidence would warrant a jurv in finding that 
the defendant received the casks from Sherburne & Son on the same 
terms and conditions that they received them from the plaintiff*, and 
that he never had a right to elect to become the purchaser of the 
casks. 

On both grounds we are clear that he had no just claim to with- 
hold the casks from the plaintiff*, and there must be a judgment for 
the latter for the amount of the verdict. Judgment for plaintiff! 



3S. S. Bixfxmt dowel 

{Munroe County.) 

July Special Term, 1852« 

Beibra Ifr. Jartioa S. L. 8ELDEK. 

Dxvm Dows and Iba B. Caret v. Hiram 6. Hotchkiss and Lem an B. 

HOTCHKISS. 
rLBADUTG— COBfPLAINT DRAWN IN FORM OF A DECLARATION AT COMMON LAW. 

A complaint may be drawn in ihenme language diat had been need prior to the paanoe ef 
the code where the language ia appropriate and not inoonaitent with any pronnon of the 
oode. 

The complaint in this case is drawn in the precise form of a decla- 
ration at Common Law, and contains four counts. 

1. A count in indebitatus assumpsit for work and labor done, «nd 
materials found. 

2. A count upon a quantum meruit for work, labor and materials. 
8. An indebitatus count embracing goods sold and delivered, 

money lent, and adv&nced, money paid, and money had and re* 
ceived; and 

4. A count upon an account stated. 

The defendant moves to set aside the entire complaint, as not 
drawn in conformity to the enactments of the code, or to strike out 
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portions of it as irrelevant and redundant ; or that it be amended 90 
as to be made more definite and certain, or for such other relief as 
as he may be entitled to. 

No objection is taken by the plaintiffs to the notice of motion on 
account of its omitting to point out the precise portions of the com- 
plaint alleged to be redundant, or to specify wherein it is defective in 
any other respect ; but the whole question as to the propriety of the 
frame of the complaint is presented at large to the Court. 

A. Worden, for plaintiffs. 
O. J5r. Palmer i for defendants. 

Seldek, J. — The defendants' counsel rests his objections to die 
complaint 

1. Upon sec. 140 of the code, which abolishes all existing forms ai 
pleading inconsistent with that act. 

2. Upon sec. 142, sub. 2, which provides that a complaint shall 
contain " a plain and concise statement of the facts constituting a 
cause of action without unnecessary repetition,'' and 

3. Upon the general object and design of the code, which is de- 
clared in its title to be " to simplify and abridge the practice, plead- 
ings and proceedings of the Courts." 

The whole argument against this complaint is drawn from these 
three sources, and I will therefore consider them separately. 

What then is the force and effect of the provision in sec. 140, abol- 
ishing the existing forms of pleading ? 

It will be observed, that originally this provision was absolute, and 
read as follows : ^ All the forms of pleading heretofore existing are 
abolished " — while in the amended code it is limited to such forms as 
are " inconsistent with the provisions " of that act. 

In its present modified form, the clause can scarcely be said to 
have any effect, for the reason that all pre-existing rules and forms 
repugnant to or inconsistent with the code^ would necessarily be 
abrogated by it, without any such provision. 

But for the purposes of illustration, and to make the matter clear, 
let us see what would have been its effect if continued in its original 
form, abolishing absolutely all forms of pleading. 

Neither the legislature, nor the learned authors of the code, could 
have supposed that any of the common law forms of pleading were 
obligatory simply as forms. The substance alone and not the form 
was regarded. I doubt whether the closest scrutiny can find a sii^le 
word which was absolutely essential to any common law pleading 
whatever. 

The words undertook and promised in assumpsit, or took and car- 
ried away in trespass de bonis asportatis, thougn appropriate, were 
not, nor was either of them, indispensible. *Their place might be 
supplied by other equivalent words. The same was true of plead- 
ings in all other cases. 

This provision, therefore, could not have been aimed at any spe- 
cific obligatory forms of common law pleading, for none such ezistedi 
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It is equally clear that it could not have been intended to prohibit 
parties from making their allegations in the same language that had 
been previously used, where that language is appropriate and not 
inconsistent with any provision of the code. Such an intent would 
bring disgrace upon the legislature, and all others who had any par- 
ticipation in the enactment. 

But the provision had an appropriate though not very important 
object. The code abolishes all distinction in the forms of actions. 
It also provides in substance that the pleadings in civil actions shall 
consist of a complaint, an answer, or demurer, and a reply. 

Although, it is necessarily to be inferred from the first of these pro- 
visions, that all those allegations^ the object of which was to dis- 
tinguish the form of the action ; and from the second, that all plead- 
ings except those enumerated, were to be regarded as abrogated, 
still, without the provision in questioQi this would have been to some 
extent an inference merely. The first clause of sec. 140, is nothing 
more than an expression of this implication. 

It is seen, therefore, that the amendment has not materially 
changed the import of the section, and that in either form it enacts 
nothing but what would necessarily result from other provisions of 
the code. 

We are next to inquire whether this complaint contains such a 
statement of facts as is required by sub. 2 of sec. 142. 

If the complaint does not state facts sufficient to constitute a 
cause of action, the defendant should take advantage of it by 
demurrer, and not by motion. But the question of redundancy, and 
of the requisite certainty, are so closely connected with the suffi- 
ciency of this form of complaint, that I snail be led unavoidably to 
consider to some extent the latter. 

No one will deny that the law as it heretofore existed is, so far as 
the code is concerned, still in force, except as it has been changed by 
its enactments, either expressly or by necessary implication. 

Since, then, the code does not attempt to prescribe what shall be 
necessary to constitute a cause of action, it follows that any facts 
which would have sustained an action before the code, will do so 
now. It requires neither more nor less* There is in this respect no 
change whatever. 

To determine therefore whether a complaint contains sufficient 
facts or not, we have to look at the rules established prior to the code. 
If it contains all that was required by those rules, it is good ; if it 
falls short, it is bad. 

The only change in this respect is this : At common law aver- 
ments were sometimes required to sustain the action in the particu- 
lar form in which it was brought, which would otherwise have been 
unnecessary. Assumpsit, for instance, would not lie without the 
averment of an undertaking or promise, although all the facts neces- 
sary to show the existence of a debt were set forth. 

The code has changed this, so that now a complaint is good if it 
contain facts sufficient to have sustained an action before in any 
form. 
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Bat it is claimed that while the facts required to constitute i 
of action are the same as before, there is a change in respect to the 
manner in which these facts are to be stated. This change is sap- 
posed to be wrought by the sub. of sec, 142 before referred to, which 
provides that the complaint shall contain ** a plain and concise state- 
ment of the facts constituting a cause of action without unnecessaiy 
repetition.'' 

How, I ask, does the rule here prescribed differ from that of the 
common law on the same subject 7 

Pleading is defined byChittyto be, ''the statement in a logical 
and legal form of the facts which constitute the plaintiff's cause of 
action or the defendant's ground of defence." 

The same author defines a declaration as ** a specification in a 
methodical and legal form of the circumstances which constitute the 
plaintiff's cause of action." 

Again he says, a declaration must ** contain a statement of all tilie 
facts necessary in point of law to sustain the action, and no mare/* 

It requires greater acuteness than I possess, to discover any sub* 
stantial difference between these rules and that of the code. 

But it is said that the code authorises the statement of facts only, 
to the exclusion of all legal inferences or conclusions. 

Let us again hear Mr. Chitty. He says : ** In general, whatever 
circumstances are necessary to constitute the cause of compUnni at 
ground of defence, must be stated in the pleadings, and all beyond 
is surplusage ; facts only 9 are to be stated, and not arguments or 
inferences, or matter of law " (see Chitty on Pleading. Title — Plead* 
ing in general). 

But what kind of facts are these which were thus required before 
the code, and are now required by the code to be stated in pleading ? 
Are they pure matters of fact, unmixed with any element of law ? 

No declaration or complaint was ever so drawn. If a plaintiff 
states his title to, or ownership of property in the usual form, is this 
the statement of a pare fact ? Clearly not. It comes much nearer 
being the statement of a mere matter of law : that is, of a legal 
right dependinp^ upon facts not stated. 

Again, the common averment that the defendant executed or 
entered into a contract, is liable to the same criticism : or even, that 
he signed, sealed, and delivered it. The deliverv may have been 
actual, or it may have been constructive merely. What amounts to 
a delivery, is a question of law. 

It is obvious, therefore, that some latitude of interpretation is to 
beTgiven to the term facts, when used in a rule of pleading. It 
must of necessity embrace a class of mixed facts into which more 
or less of legal inference is admitted. A contrary construction would 
tend to intolerable prolixity. To determine precisely haw great an 
infusion of law will be allowed to enter into the composition of a 
pleadable fact, precedent and analogy are our only guides. 

Is it not j>lain, therefore, that if we would have any light by which 
to direct our course* we must adhere to established rules, and must 
conclude that the word facts» as used in sec. 142 qf the code, means 
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precisely what the term has. always meant when applied to the sub- 
ject of legal pleading 7 

Adopting this reasonings we have no difficnlty in coming to the 
conclnsion that the complaint in this cause contains a statement of 
all the facts nebessary to constitute a cause of action, since it has 
been so held for time immemorial under a rule substantially the 
same as that prescribed by the code. 

ThiBf in effect, as the complaint now stands, disposes of the objec- 
tion of want of definiteness and certainty, which rests entirely upon 
the assumption that it is not sufficient to aver the legal fact of an 
indebtedness, but that the circumstances going to establish that 
indebtedness must be set forth in detail. 

The objection for redundancy, however, remains. The particular 
redundancy is not pointed out, but if any portion of the complaint 
is superfluous, it is to be stricken out 

It seems to me to result from the view I have taken, that a por- 
tion of the complaint is unnecessary^ and therefore redundant. The 
preliminary portions of the first and third counts, in which it is stated 
that the defendants toere indebted to the plaintiffs for work, labor and 
materials, for goods sold and for money, &c., and that of the fourth 
count, in which it is stated, that upon accounting with the plaintiffs 
concerning divers Mians of money due and owing^ the defendants were 
found in arrear and indebted^ contain all that was necessary at com- 
mon law to sustain an action of debt^ merely adding the ordinary 
conclusion in that action. 

The additional averment that in consideration of that indebted- 
ness, the defendants promised, &c., was never necessary except to 
convert the action into an action of assumpsit, instead of an action 
of debt. The allegation was a pure fiction, a mere implication of 
law, not necessary to be proved. 

Since then all distinction between actions of assumpsit and debt is 
now abolished, what necessity can there be for inserting this aver- 
ment 7 I can see none whatever. It was decided nearly a centurv 
ago by the King's Bench in England, that an averment of indebted- 
ness, with a statement of the cause or consideration in the general 
form in use in the action of indebitatus assumpsit, was sufficient to 
sustain an action of debt, even where there was no agreement as to 
price {Emery v. Fell, 2 Term. R., 28). This case has been followed 
ever since, and all the writers on pleading lay down the same doc- 
trine and give precedents for such cases. 

But it is said that when the declaration or complaint is upon an 
account consisting of a variety of distinct items of indebtedness, 
which have accrued at different times, the averment of a promise is 
necessary to avoid the objection of duplicity. 

This position cannot, I think, be sustained. The law never implies 
a promise except when there is a legal obligation independent of 
such promise and coextensive with it If the entire account was 
not regarded in law as a single debt, there would be no implied 
promise to pay it as such. The indebtedness being the foundation 
and sole evidence of the promise, the latter could be no broader or 
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more comprehensive than the former. . This is in accordanoe, too, 
with all the authorities. 

In Bedford v. Uffington, Siderfin 906, it was held that the naimraland 
formed remedy for money dae on an account was an aotion of debt ; 
and it has since been repeatedly laid down as a universal rule, that 
indebitatus assumpsit would lie in no coMe but where debt woald lie 
(Hard's case, Salk 23 ; Boney v. Castlemain, 1 Lord Ray, 60 ; WaUxr 
V. Witter, Doug. 1). 

There can be no doubt, therefore, that at common law this oom- 
plaint would have been good in debt, striking out the averment of 
a promise, and adding the usual conclusion in the action of debt. 

\Yhy, then, should it not be so now 7 Indeed it will be found 
indispensable to sustain this form of complaint, either with or ymthr 
out tne averment of a promise in order to avoid interminable pro- 
lixity. The code requires each cause of action to be separately 
stated. It is only by regarding the entire account as creating a 
single indebtedness for the whole amount, that we avoid the neces- 
sity of counting upon each separate item. 

This indebtedness, therefore, must be averred as the main ground 
of the action. What form of complaint, then, can be devised more 
simple, more direct and better adapted to the case than that which 
has been in use for so long a period T 

The common count in debt, and not indebitatus assumpsit, is the 
proper form of complaint under the code in an action upon an 
account. 

The objection to this complaint, founded upon the title to the code, 
is somewhat extraordinary. For the purpose of carrying out the 
object of that act, viz : *^ to simplify ana abridge " legal proceedings, 
it is proposed to abrogate all the general forms of declaring previ- 
ously in use, and to compel plaintiffs in all cases upon a mere 
account, to state the cause of action with the same particularity of 
detail that is required in an action upon a covenant. 

Is this the way to accomplish the object in view ? Does not eveiy 
lawyer know that since the birth of the common law there has been 
no one thing done, either by Legislature or Courts, having so great 
a tendency to abbreviate and simplify judicial pleadings as the adop- 
tion of the common counts in indebitatus assumpsit and in debt ? 

Considering the great varietv of cases to which they apply, and 
the lengthened details which they avoid, these counts may be re- 
garded as pre-eminently the labor-saving and time-saving inventions 
of the law ; and a reform that should begin its work of simplifica- 
tion and abridgment by the abrogation of these, would justly incur 
the ridicule of all well informed jurists. 

The code is not obnoxious to this charge. Sec. 168 provides that 
*^ it shall not be necessary for a party to set forth in a pleading the 
items of an account therein alleged ; but he shall deliver to the 
adverse party, within ten days after a demand thereof, in writing, a 
copv of the account, ^c.** 

This provision conclusively repels the inference that it was intended 
by the code to abolish the general form of declaring upon an aocoont. 
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It follows from this reasoning, that under the present system of 
pleading, which recognises no distinction between actions of assump- 
sit and of debt, the allegations in the several counts of this com*' 
plaint of an implied promise by the defendants to pay the indebted- 
ness previously averred, were ei^irely unnecessary, and are there- 
fore to be regarded as superfluous and redundant, and should be 
stricken out. 

The second count, which is upon a quantum meruit for work and 
labor, is superfluous. This count and that upon a quantum valebant 
for goods sold, were devised at a period when it was doubted 
whether an action of debt would lie where there had been no spe- 
cific agreement as to the price of the labor performed or the goods 
sold. But this idea was long since exploded ; and it is laid down 
by Lawes, by Chitty, and other writers on pleading, that neither of 
these counts was ever necessary, but that a recovery could always 
have been had upon the indebitatus count, when it could have been 
had at all. 

Nothing unnecessary or superfluous should be permitted to remain 
upon the record ; and hence this count should be stricken out. 

There must be an order in this case under the first clause of see. 
160 of the code, to strike out of the complaint as redundant all the 
superfiuous matter referred to ; and as this will leave the complaint 
imperfect, the order must also provide, under the second branch of 
that section, that the plaintiff*. Within ten days after notice of said 
order, amend his complaint so as to make it definite and certain, and 
conformable to the principles of this decision. 

No costs are allowed to either party. 



BLATCHFORiyS STATUTES. 

Statutes of the State of New Yotk of a public and general character, passed 
from 1829 to 1851, both indusive, with notes and references to judicial 
dedsions, and the constitution of 1846. Compiled and arranged by Samuxl 
Bi^TOHFORD, with a copious index by Clarxncs A. Sswabd. Auburn: 
Derby <b Miller. 1852. pp. 1166. 

This compilation cannot fail of being very acceptable to practitioners in this 
State. It embraces, under a conyenient arrangement, the general statutes enacted 
since the passage of the Revised Statutes in 1827-8. The arrangement of the 
several acts is iQphabetical^ so that all the acts relating to Uie same subject are 
found under the appropriate head ; and as the several acts relating to the same 
subject are arranged chronologicall jr, the reader has also the advant^ of a hbto* 
rical illustration of the subject of his inquiries. 

The work contains an excellent bdez, prepared by Mr. Seward, which we hope 
the next revisers of the statutes will take occasion to consult The work also con- 
tains the Code and the Constitution of 1846, with ample and separate indexes 
to each. 

So fiur as a pretty full ezammation qualifies us to judge, Mr. Blatchferd has 
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jmpared this volume with aoearacy and fidelity and has made it enUrelj reliable. 
We have never seen twenty-thrte yean of yoluminoiiB l^rislatbn put in ao oon- 
venient a shape. No New-Tork lawyer needs to be told that the want of some 
similar volume was most distressingly felt in this State. The want is now sup- 
plied ; and we believe that any given enactment may be found in ths vtidmiie^ 
sooner than the practitioner can make u^his mind where else to look for it. We 
have more than once been under the necessity of carrying several of our huge 
volumes of session laws into Court, in order to exhibit the usual annual amend- 
menti of our principal statutes; this is an evil for which the chronological 
arrangement of all the amendments of any statute, under the same head, m this 
volume, a£fords a most satisfactory remedy. 

TluB volume, will doubtless be sought by those lawyers out of the State who 
have occasion to consult our State Statutes, and yet cannot conveniently piocare 
or afford space for ours ession laws. For such, it will be predsely the thing desired. 
The volume is well printed and is bound in a manner unusually substantuiL 
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(Honrt of ^pptaU. 

{State of New York.) 

Before GARDINER, JEWETT, JOHNSON, EDMONDS, WELlSf and 
GRIDLBY, Justices. 

Dennis McMabon, Jr., and Luct Ann, his wife, Respondents^ v. Sam- 
uel C. HARRisoNt Appellant. — July Term^ 1862. 

GAMESTER AN INCOMPETENT PERSON TO BECOME ADMINISTRATOR. 

A professional gamester is per «« incompetent under the provisions of 2 Revised Statutes, 
page 75, sec. 32, to act as an administrator of an estate, even though it be shown that 
he has been successful in his pursuit and accumulated money (1 Bradford's Reports, 
p. 238, overruled, and Cooper. Lowerre, 1 Barbour^sCh. Reps., p. 45, approved). 

Tl^e pursuit of gambling by an applicant for administration is prima facie evidence of his 
incompetency. 

And where an applicant for administration was shown to have followed the pursuit of gam- 
bling as an avocation for a period of time 20 months before his application, and no ohuige 
in his mode of life was shown, he was presumed to follow it as a mode of subsistence at 
the time of his application. 

The determinations of Surrogates on the question of incompetency held subject to review on 
appeal. 

Ruth S. Harrison died on 1st of October, 1848, leaving 3 children, 
Samuel C, Charles T., and Lucy Ann. The last afterwards inter- 
married with Dennis McMahon, Jr. She left a will, leaving her 
property among her children, appointing Jno. Harrison her executor, 
who took out letters testamentary in the County of New York, and 
on the 10th March, 1850, died, leaving the estate, for the most part, 
unadministered upon. In March, 1850| letters of collection on the 
estate were issued to Dennis McMahon, Jr., in right of his wife, and 
on 12th March, 1850, McMahon applied for administration on the 
estate with the will annexed, and after six peeks' notice, letters 
were awarded to him in right of his wife, upon giving the usual 
bonds. Before Mr. McMahon had the bond quite completed, and 
while his application was pending, the appellant, after an absence of 
years, arrived in the city of New York, from Santa Fe, N. M., and 
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presented his application for administration on Mrs. Harrison's estate 
as having a prior right to the administration. 

Before the Surrogate, McMahon offered to go on and complete the 
security at once ; the Surrogate, however, disregarded the previoos 
proceedings, and treated the matter before him as an original pro- 
ceeding for letters of administration on the application of the appel- 
lant, who, as he held, had a prior right, and asked for objections to 
the appointment of the appellant as administrator. The respondents 
then presented their objections to the appellant on the ground of 
improvidence ; alleging he was a professional gambler. The appel- 
lant put in an answer denying the allegations. The respondent then 
asked that the appellant be sworn and examined on the matter of 
the objections (this was refused by the Surrogate). The respondent 
then offered in evidence a letter of the appellant on the subject of 
the issue, and it was admitted as evidence, and the matter was then 
adjourned, in order to give the respondents an opportunity to move 
for a commission. This motion was denied so far as regards the 
stay of proceedings by the Surrogate, on the grounds, among others, 
that the facts of the case, viz : that the appellant v^as a gambler by 
profession, were substantially proven by the letter introduced by the 
respondents. 

The Surrogate granted the letters of administration with the will 
annexed to the appellant (his opinion is reported in 1st Bradford's 
Surrogate's Reps., p. 283). From this decree the respondents appealed 
and the Supreme Court reversed the order, on the ground that the 
appellant was incompetent by reason of his being a professional 
gambler, to act as administrator (the opinion of the Supreme Court 
is reported in 10th Barbour's Sup. Ct. Reps., p. 669). 

From the judgment of the Supreme Court, Harrison appealed to 
this Court. 

The letter, which was the only proof in the cause before the Sur- 
rogate, is as follows, viz : 

Santa Fe, November 9th, 1848. 

Dear Parents r—I was very happy to receive a letter from you. It 
is the second time since I left that I had the pleasure of hearing from 
my dear parents. I am very sorry to say that I did not get a letter 
from my dear father, and much more astonished to hear of the con- 
duct of my brother. Never shall you have the same opinion of me. 
It is true 1 was a bad boy, but never since I left my home have I 
wronged any one wilfully except in gambling. I have got about 
seven thousand dollars, and as soon as I get ten, I shall start for my 
sweet home. I am dealing a very large game ; I open my bank with 
twenty-five hundred dollars every night. I have bought me five good 
mules, and when I start I shall go to the States in fifteen days at 
most. Kit Carson came through in eighteen days, and travelled very 
slow ; I gave him six ounces in gold when he gave me the letters 
from you. I am very sorry to hear that my dear little sister has been 
so sick. I understand she is about to be married ; tell her intended, 
for me, if he should not prove true to her, she has a brother who 
would drink his heart's blood ; if he is faithful, I would love him as 
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1 do her, not quite so much, for it would be impossible. My dear 
mother, do not write me any more, for I do not know when I may 
start. I shall not stay longer than the first of December ; I shall be 
home without doubt on my birth-day. I thought I was one year 
older than I am ; my dear sister tells me my age. I would start 
with this party, but 1 cannot collect all the money that is owing to 
me. In the last week I have won twenty-seven hundred dollars. I 
have a mortgage on the United States Hotel for twenty-five thousand 
dollars, payable on the eighteenth of this month. Give my love to 
all inquiring friends; tell them that I soon shall be enjoying a 
pleasant time with them all. 

Your afiectionate son, Samuel C. Harrison. 

To my dear father, John Harrison, 659 Houston st.. New York City. 

The case was argued in April Term last. 

Albert Mathews^ for appellant, made the following points. 

First Point. — The appellant's claim to letters of administration 
was unaffected by the previous proceedings of the respondents. 

I. — At worst, he was only excusably in default, and the Surrogate 
had the discretion to open the default and let him in to claim his 
statutory right {Pew v. Hastings^ 1 Barb. Ch. R., 452). 

II. — If the proceedings of the respondents had been perfected on 
notice in fact to the appellant, and he had not appeared, his right to 
claim priority of administration would not have been waived (3d ed. 

2 R. S., p. 138, sec. 29). 

III. — The proceedings of the respondents had been without notice 
in fact, to the appellant, and could not preclude him when he applied, 
he having neither waived nor renounced his right (Case, fol. 24). 

IV. — The proceedings of the respondents were not perfected, and 
the appellant was in due season, no letters of administration having 
been granted. 

Second Point. — The Surrogate properly refused to compel the 
appellant to be examined under oath, by his adversaries, the 
respondents. The act of 1847 does not apply to such proceedings in 
Surrogates' Courts. 

Third Point. — ^The Surrogate properly refused the stay of pro- 
ceedings. 

I. — The affidavits were technically defective in not alleging that 
the party had fully and fairly stated his case to counsel, and disclosed 
to him what he expected to prove by his witnesses (Seymour's ExWs 
v. Strong, 19 Wend., 98 ; Welch v. Calkins, 4 Hill. 534). 

II. — ^The application was addressed to his discretion, which is not 
subject to review on appeal, and which he wisely and discreetly 
exercised : because — (See 15 Wend. Rep., 330, 350.) 

1. Too great delay would be produced ; it being extremely uncer- 
tain if the commission ever could be executed and returned. It was 
proper also the estate should have a representative, and the appel- 
lant was entitled by statute to priority {3d ed., 2 R. S., p. 138, sec. 
99 ; Rex^y. Le Chevalier D'Eon, 3 Burr, 1513). 
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2. If the return to the commission could affect the right of the 
appellant, the respondents, after the granting of letters, might have 
procured the testimony, and upon the same grounds caused the 
administrator to be removed from office (3d ed. 2 R. S., p. 319, sec. 7). 

3. The estate could not be prejudiced, two good and sufficient 
securities being required in more than twice the value of the estate, 
that the administrator should faithfully execute the trust and obey 
all orders of the Surrogate (3d ed. 2 R. S., p. 141, section 43). 

4. The evidence proposed to be procured was immaterial (See 
next point). 

Fourth Point. — ^The Surrogate properly reftised, under the evi- 
dejice, to " adjudge " the appellant incompetent in fact, to execute the 
duties of the trust by reason of improvidence (3d ed. R. S., p. 139, 
section 33). 

I. — ^The evidence offered was irrelevant. 

1. The point in issue was the present capacity or incapacity of the 
appellant to execute the duties of administrator. The evidence 
offered related to events long since past, occurring in the life of a 
youth temporarily sojourning amid a half-civilised community, some 
thousands of miles away from his parents and home. These isolated 
facts of so remote a date, did not touch the point at issue. They 
were dislocated circumstances, not in themselves legitimately opera- 
tive to affect the issue (Weidkr v. Farm. Bank of Lancaster ^ 11 Serg. 
and Rawle, 140.) 

II. — The evidence was incompetent. 

1. It referred to an accidental occurrence of a distant period, and 
had no weight in determining whether or not the appellant mtss 
capable of exercising ordinary prudence in the management of pro- 
perty under the peculiar condition of this estate with reference to 
administration. 

2. It was incumbent on the respondents also, to show something in 
the present habits of the appellant inconsistent with prudence before 
he could be called upon to rebut a supposed presumption of improvi- 
dence, to any degree whatever, or to contradict or explain the facts 
detailed in a letter written under such circumstances and so long ago. 
The presumption of law, if any arise, must be in favor of morality, 
reform, and performance of duty. 

And it is certainly a frightful abuse of human nature to presume, 
as the Supreme Court have done from the contents of this letter, ^r^^ 
that the appellant is now a constant gambler : and secondly, that 
though now fortunate, he must necessarily continue the pursuit after 
he becomes unfortunate : and thirdly, that he necessarily pursue it 
until he is ruined. 

3. The inquiry here was simply whether the appellant was impro- 
vident to so great a degree, tnat by reason of such improvidence 
(the estate being indemnified by two good and sufficient sureties in 
more than double the amount of the value of the property) he should 
be ADJUDGED by the Surrogate to be actually incompetent within the 
meaning of the statute to execute the duties of the trust of admini^'* 
tering upon this estate. 
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4. The inquiry did not touch moral rectitude {Coope v. Louoerre^ 
1 Barb. Gh. R., 45 ; Case foL 69 and 133). 

III. — The incompetency intended by the statute contemplates a case 
of actual incapacity and practical inability to execute the duties ; 
not of moral unfitness to act or to be entrusted with them. // is 
purely a question of capacity of understanding. 

1. There must be a total want of ordinary foresight in the 
management of property to render a man incompetent by reason of 
improvidence to administer upon an estate. 

2. This construction of the statute is sustained by observing among 
what class of frailties the degree of improvidence in question is 
placed. And the maxim, ** Noscitur a iSocw," applies. The words 
of the statute are, ** No letters of administration shall be granted to 
any person who shall be adjudged to be incompetent by thg Surrogate 
to execute the duties of such trust, by reason of drunkenness, impro- 
vidence, or want of understanding" (3d ed. 2 R. S., p. 319, sec. 33). 

IV. — No harm could come to the estate by granting letters even in 
a doubtful case, as abundant security must be first given ; and, upon 
proof of actual incompetence, if displayed in the execution of the 
trust, the administrator can be forthwith removed on application to 
the Surrogate (3d ed. 2 R. S., p. 319, sec. 7\. 

V. — ^The worst possible aspect of the evidence would not have jus- 
tified the Surrogate in rejecting the application of the appellant (See 
opinion of Surrogate, fol. 68). 

VI. — ^The respondents had no interest in the estate, and no right 
to be heard before the Surrogate in opposition to the appellant's 
application for letters of administration, with the will annexed, upon 
his mother's estate (8d ed. 2 R. S., p. 143, sec. 55, p. 138; sec. 28, 29» 
p. 139, sec. 36 etseq. ; see Will and Codicil, case fol. 27 and 112). 

1. The proceedings being in effect ex parte, the appellant's affidavit 
is evidence in his behalf (See case fol. 22). 

Fifth Point. — The Supreme Court erred ia reversing the decree of 
the Surrogate, on the ground that the appellant was " disqualified to 
act as administrator by reason of improvidence" (See case fol. 133). 

I. — ^The question whether or not an applicant for letters of admin- 
istration is incompetent to execute the duties, by reason of improvi- 
dence, is a question of fact ; the adjudication of which is by the sta- 
tute expressly confided to the Surrogate (see statute cited above), 
and no power to review it is provided. 

II. — It was like a question of practice ; it was addressed to his 
practical good sense ; confided to his sound discretion^ and his deci- 
sion is not reviewable or reversable by any appellate Court {Rogers 
V. Hosack's ExWs, 18 Wend., 330 ; Rogers v. Malley, 18 Wend., 350 ; 
Lansing v. Hussell, 4 How. Sp. 7, R., 213 ; Delaplaine v. Lawrence^ 
3 Comstock R., 301). 

III. — ^The other disabilities contained in the statute are legal disa- 
bilities, and are such as affect not only the right to administer, but 
the right to contract ; and in cases where these arise, the Surrogate 
can only declare the law, and his decision is properly the subject of 
appeal, as the law might be mistaken by him ; but the determination 
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of the various degrees of " drunkenness, improvidence, or want of 
understanding" sufficient to render a person incompetent, by reason 
thereof, to execute the duties of administration, must be confided to 
the discretion, integrity and wisdom of some single tribunal, whose 
decision shall make the law of the particular case. The law has 
wisely entrusted this responsible duty with that officer, whose every 
hour of official existence renders him more capable of a sound prac- 
tical judgment. 

IV. — The impropriety of an appellate Court interfering in such an 
adjudication, resting as it does wholly upon an opinion, is apparent. 
The defeated party would always hopefully appeal, and no practical 
good would result from this multiplication of tribunals to determine 
a matter of fact. 

N. Hillf Jr.^ and D. McMahon^ Jr.^ for respondents, made the follow* 
ing points: 

L — The respondents were interested in opposing the application of 
the appellant for administration, Mrs. McMahon being one of the 
next of kin, and a prior application of McMahon for administration 
was pending at the time of Harrison's application. 

II. — The Surrogate erred in refusing to allow the claimant to be 
examined as a witness, on the request of the respondents. 

1. Statutes of 1847, p. 630, allowed the right, and the statute was 
unrepealed, so far as regards the Surrogates' Courts. 

2. In 1st vol. Barb. Ch. Reps., 455 and 456, and pages 465 and 
466, jMc Career V. C4)?7ieZ/, it was held that statutes regulating pro- 
ceedings in Courts of common law and equity apply by analogy to 
Surrogates' Courts. 

3. Even without regard to the act of 1847, it was the duty of the 
Surrogate to examine the respondent, or to let him be examined so 
as to ascertain his competency for administration. 

III. — The Surrogate also erred in refusing to grant a commission 
with stay of proceedings, because : 

1. The application was made immediately after issue, joined on 
the allegations, when a stay of proceedings became a matter of 
strict right. 

2. The discretion of the Surrogate was improperly exercised under 
the circumstances of the case. 

IV. — ^The claimant was incompetent to act as administrator, by 
reason of improvidence (2 Rev. Stat., p. 139, sec. 3), because : 

1. It was proven he was a gambler by profession. 

2. It was shown by the respondents that the claimant, 20 months 
since, had won nearly $10,000 by play ; that he then was dealing a 
heavy game ; was opening his bank every night with 82,500 ; had 
won <>2,700 during the previous week ; had, during the time he had 
been away from home, injured no one except by gambling ; which 
would imply that during the time he had been away from home, he 
had been in the habit of gamblings and that he was following that as 
an avocation or mode of livelihood ; no evidence was offered by him 
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to show his business habits or prospects, or that he had quit'gaming, 
and the legal presumption in the absence of any proof to the con- 
trary was, that he was engaged at it up to the time of his return 
home ; and the fact that he still followed that as an avocation was 
conceded on the hearing before the Surrogate, and was so considered 
by him in his opinion (see the whole tenor of his opinion). 

3. The Surrogate laid great stress in his opinion upon the fact that 
the appellant was successfully accumulating money ; no evidence 
was produced before him by the appellant of any such fact, nor was 
there any evidence before the Surrogate that at the time of making 
his claim to the administration he was worth a cent other than his 
interest in the estate, except so far as that letter of Nov. 9, 1848, 
tended to prove it. That letter proved he was a professional gam- 
bler by occupation, and staked and risked large sums of money 
nightly ; but it did not prove that he had kept the money which he 
stated he had won ; on the contrary, it proved otherwise, and showed 
the improvident nature of his occupation, as for example : he says, 
as soon as he got ten thousand dollars he would start for his sweet 
home ; and he also says, ** I shall not stay longer than the 1st Dec," 
&c. ; the letter was written on 9th Nov., 1848 ; the proof is, he got 
home about 20 months afterwards, and only started because he heard 
his mother was dead ; the inference, therefore, must be that he did 
not win that 810,000, but on the contrary, must have suffered muta- 
tions of fortune after writing his letter, otherwise he would have 
been home before. 

4. The giving of security by the appellant on receiving adminis- 
tration cannot by any construction of the statute make the appel- 
lant ** a provident administrator," because, if that were so, it would 
entirely frustrate the object of the statute (2 Rev. Stat., p. 139, sec. 
33, 3d ed.), and would, in fact, give rise to all sorts of frauds in 
administration, giving bad security, and rendering the administration 
dependable, not on the good character and fair standing of the trus- 
tee, as the law intended it should, but on securities who might be 
bad, and thus subject the estate to loss or risk of loss. 

5. Again, this appellant was a non-resident of this State — was a 
resident of Santa Fe, a wild region ; was a man of loose and immo- 
ral habits, tending to plunge him in beggary and want. By the 
terms of the will, the executor, or he who stood in the place of the 
executor, was in terms appointed a trustee to invest portions of the 
estate for the benefit of the devisees. Now we suppose that such a 
character as this appellant was, would never have been by any 
Court of Equity appointed a trustee for the purposes of the will. 
The Surrogate seems not to have considered the subject in this light 
at all, but to have looked at the matter, merely considering it the 
ordinary case of administration. 

V. — By improvidence as used in connection with 2 Rev. Stat., 
p. 139, sec. 33, we apprehend is meant, 

1. That a person by conclusion of law is classed among the impro- 
vident, as, for instance, vagrants. 

A. By the common law, gamblers and gambling-house-keepers, 
are classed among vagrants (1 B. and C, p. 272). 
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B. Gamblers and gambling-house-keepers are by 1 Rev. Stat., 3d 
ed., p. 819, sec. 1, classed among disorderly persons or vagrants. 

2. That a man so wastefully and extravagantly manages his live- 
lihood as to be unfit to manage the concerns of others. 

3. That a man is engaged in an unlawful business, or an avoca- 
tion which he cannot, by any business calculation, arrive in a given 
time at a profitable result, which includes a business dependent 
upon chance. 

The mere fact of engaging in a criminal pursuit, and in criminal 
practices is, without any proof of its profitable or unprofitable nature, 
presumptive evidence of a wasteful and extravagant mode of life, 
and consequently of improvidence. 

VL — ^The case of Coope v. Lowerre, in 1 Barb. Chy. Reps., p. 45, 
does not afiect this case at all, because the case before the Chancel- 
lor was a case of moral delinquency, operating in one or two 
instances, which the Chancellor does not hesitate to say would 
amount to improvidence in case they were repeated. 

The ground of objection was not to the moral conduct of the peti- 
tioner as such, but to his habits operating upon his livelihood so as 
to create an extravagant and wasteful mode of life, having a tend- 
ency to consume his own substance, and that of others. 

The Chancellor says in effect, if the administrator was in the hcibit 
of gratifying his guilty, criminal passions at the expense of his 
pocket, it would be improvidence ; and he who is in the habit of 
gratifying his passion for play at the risk and expense of his pocket, 
comes within the same rule. 

VII. — Lastly, the Court will not listen to evidence whether a gam- 
bler — a professional gambler or any other — plays or gambles provi- 
dently or improvidently. As it is a pursuit or course of life illegal 
and disgraceful, immoral, ** of a most alarming nature " — a casting 
lots to see upon whom the penalty of previous vice shall fall — ^the 
vice itself is the worst species of improvidence, and no evidence 
would be tolerated to prove that a professional gambler was an honest 
or a lucky gambler. To tolerate such an issue would be to legalise 
gambling as an honest and lucrative business. 

VIII. — The decree of the Surrogate was properly reversed with 
costs, and the decree of the Supreme Court should be affirmed 
with costs. 

The Court held the case over for advisement until this term, when 
the judgment of the Supreme Court was affirmed with costs, and 
the following opinion delivered : 

Johnson, J. — ^This case depends upon the construction of the sta- 
tute (2 R. S., p. 75, sec. 32). It reads as follows : *' No letters of 
administration shall be granted to a person convicted of an infamous 
crime, nor to any one incapable by law of making a contract, nor to 
a person who is not a citizen of the United States (unless such per- 
son reside within the State) ; nor to any one who is under twenty- 
one years of age, nor to any person who shall be judged incompetent 
hy the Surrogate to execute the duties of such trust by reason ^orunk- 
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ennessy improvidence^ or want of understandingy nor to any mar- 
ried woman ; bat," &c. 

The Surrogate judged the appellant to be competent to execute 
the duties of administrator, and ordered him to be appointed. The 
Supreme Court reversed that judgment, holding the appellant to be 
incompetent by reason of improvidence. 

The first question is, whetner the determination of the Surrogate 
upon the question of incompetency is subject to review. We think 
it is ; for otherwise his determination, not only under this section and 
under subdivision 5, of sec. 3, p. 69| and sections 18 and 22, p. 72, 
2 R. S., but also under sec. 34, of ch. 460 of the laws of 1837, would 
likewise be final. Under sec. 104, Tit. 3, ch. 9, part 3, R. S. (2 R. S., 
p. 104) appeals from the orders, decrees and sentences of Surrogates, 
are given in all cases to the Court of Chancery, except where provi- 
sion had already been made for an appeal to the Circuit Judge, and 
except upon orders concerning the aomeasurement of dower. 

The remaining question is, whether the Surrogate rightly decided 
that the appellant was not incompetent, by reason of improvidence, 
to be administrator. 

All the evidence bearing upon the question was contained in a 
letter written by the appellant in Santa Fe, to his mother in New 
York, and dated Nov. 9, 1848. In that letter he says : ** Never since 
I left my home have I wronged any one except in gambling. I am 
dealing a very large game. I open my bank with 82,500 every 
night In the last week I have won 82,700." 

The appellant's application for letters of administration on his 
mother's estate, was made on the 9th of July, 1850. Upon this evi- 
dence, it is contended that there is no proof that the appellant was, 
at the time of his application, a professional gambler. We think, 
however, with both the Courts below, that upon the evidence, we 
cannot but hold, that he presumptively continues the same course of 
life which he was leading at Santa Fe. 

We are therefore called upon to consider whether the fact that a 
man is a professional gambler, is presumptive evidence of such im- 

Providence as unfits him for the ofiice of administrator or executor, 
'he inquiry is limited to the question of presumption, for it is not 
necessary to say whether or not the evidence is conclusive, as in this 
case no contrary circumstances are disclosed. 

We coincide entirely in the views expressed by the Chancellor in 
Coope V. Lowerre, 1 Barb. Ch. R., 45, that this statute does not at all 
look at moral delinquency, but regards merely the likelihood of the 
estate and efiects of the intestate being lost or squandered by an 
improvident person. 

But so regarding the statute, we should obstinately close our eyes 
against the light of experience, if we failed to recognise the truth, 
that the pursuit of gambling is, in a pecuniary sense, the most 
hazardous of all pursuits. That it naturally engenders habits of 
recklessness and extravagance. That whether for the time success- 
ful or unsuccessfulf it has but one common issuej and that issue 
utter ruin, 
VOL. X. 98 
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We think, therefore, that the fact of a man's being a gambler, is 
prima facie evidence of such improvidence as renders him mcompe* 
tent to be an administrator, and that the facts shown in this case 
relating to the appellant's success in that pursuit, are not sofficient 
to rebut the presumption of incompetency. 

The judgment of the Supreme Court must be affirmed. 

On this decision, judgment of affirmance was entered with costs, 
and on 16th July, 1852, letters of administration cum testamenio 
annexu were issued to Mr. McMahon. 



BURNING OP THE HENRY CLAY- 

2f. fi. Sittpxtmt €ottrt 

{Oitj/ of Nm Torh.) 

September y 1852. 

Before the Honorable J. W. EDMONDa 

AT CHAMBERS. 

Thb People ex relai. Dennis McMahon, Jil, on behalf of John P. 
Tallman and others against The Sheriff op Westchester Countt* 

The intent to do bodil j harm to some one out of a number of persona ia neoeflnrj, under the 
2d Bubd. of aec. 5 of 2 Rev. Stat, p. 657, to constitute the crime of murder, even where the 
homicide is eflected by an act imminently dangerous to others, evincing a depraved miod* 
regardless of human life. 

Dubitatur whether there should not also be an intent to kill, though not aimed at any partioQ- 
lar person {People v. Auetin^ 7 Leg. Obs., p. 117 ; referred to and not dissented from, per 
Edmonds, J. 

Deaths caused by the burning of a steamboat which results from the making of excesstTe 6rea 
for the purpose of creating excessive steam, in order to out-race another steamboat, declared 
not to come under the denomination of murder, but parties held to bail for mandanghter m 
the first degree. 

Where the o&nce was committed on navigable tide waters wholly within the State of New 
York, and the United States Courts and the State Courts assumed jurisdiction thereof, the 
former prior in point of time to the latter, it was held on a writ of habeas corpus issoed to 
teat the legality of the latter arrest, that the conflict of jurisdiction could only be avoided by 
setting up judgment pronounced in one of the tribunals, which, when obtained, would be a 
bar to the prooeeding in the other. 

It was also held to be by no means clear that the State Courts had not jurisdiction over tiM 
subject matter of the ofience whereof jurisdiction had already been exercised by the United 
States tribunals. At all events, the question considered too important to be decided aam- 
manly on habeas corpus. 

The Relator presented on the 24th day of August, 1852, to his 
Honor, Mr. Justice Edmonds, his petition, verified in due form, set- 
ting up that John F. Tallman, captain of the steamboat Henry Clay, 
Edward Hubbard, pilot of said vessel, James L. Jessup, captain's 
clerk, John Germaine, engineer, Charles W. Merritt, second engineer, 
or oiler, James Elmendoif, second pilot, were, together with Thomas 
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Collyer, one of the owners of said vessel, detained in the custody 
of the Sheriff of Westchester County, under an arrest made by him in 
pursuance of a warrant issued by John W. Mills, Esq., County Judge of 
Westchester County, on a complaint made before him by Edward 
Wells, District Attorney of Westchester County, charging the said 
parties with murder. 

That such arrest was made in the city of New York, wherein the 
said Sheriff then held them. 

The petitioner further alleged that prior to such arrest, to wit, on 
or about the 4th, 7th, and 11th days of August, 1862, the said several 

Parties had been arrested, committed and bailed in the United States 
lircuit Court for the Southern District of New York, the said Court 
having jurisdiction of the offence on warrants issuing out of said 
Court on complaints made before George W. Morton, Esq., a Com* 
missioner of said Court, having authority to entertain the same for 
the self-same offence with that complained of before the Westches- 
ter authorities. That the complaint in Westchester County, and 
that before the United States Court in this District, were based on 
the same alleged guilty and felonious act. 

And the arrest, commitment and holding to bail in the United 
States Courts were anterior in point of time to the arrest under 
the Westchester warrant, and the United States authorities were 
entertaining and holding jurisdiction of said offence. 

The petitioner therefore prayed that a writ of habeas corpus might 
issue to the said Sheriff, commanding him to bring up the said parties 
before his Honor, Justice Edmonds, to do and receive what should 
then and there be considered concerning them. 

Annexed and referred to in this petition, were the following docur 
ments,duly certified, viz : 

The warrant of arrest on the charge of murder issued out of 
Westchester County by Judge Mills. 

The complaints made before the United States Court in this Dis- 
trict. The several warrants issued on said complaints by U. S. Com- 
missioner Morton. And the bail bonds given by the several parties 
on their respective commitments under said warrants by the United 
States Court. 

On this petition a writ of habeas corpus in due form directed to the 
Sheriff of Westchester County, and commanding him to bring up the 
said several parties before his Honor. Justice Edmonds, at the City 
Hall of the city of New York, on th* th day of August, 1862, wae 
duly allowed and served in the city of New Vork, on the Sheriff of 
Westchester County. 

And in pursuance of the said writ, the Sheriff of Westchester Co. 
returned that he held the said several parties in custody under and in 
pursuance of the warrant issued by Judge Mills referred to, and a 
copy of which was annexed to Mr. McMahon's petition, upon which 
return it was agreed by the respective counsel for the prisoners and 
the District Attorney of Westchester County, that the facts set forth 
in Mr. McMahon's petition should be admitted to be true for the pur- 
poses of the argument on the writ of habeas corpus. 
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As the Westchester warrant and the complaints before the United 
States Courts were referred to in detail on the argument of the habeas 
corpus, they are in substance as follows : 

The Westchester warrant recited that Edward Wells, District 
Attorney of Westchester County, had made a complaint before John 
W.Mills, Esq., Judge of the County of Westchester, that on the 28th 
July, 1852, the steamboat Henry Clay, used and navigated on the 
Hudson River within the boundaries of the State of New York^ for the 
conveyance of passengers, <fec., while on her passage from Albany to 
New York with passengers on board, took fire opposite the County 
of Westchester, and was run on shore in the town of Yonkers in said 
County, and was consumed there by fire. That at that time divers 
persons whose names are given at length, or stated to be unknown, 
were passengers on said boat, and that said persons, excepting one 
Jno. K. Symonds, by reason either of the shock of the collision of 
the said boat with the shore, were cast and thrown, or in their efforts 
to save themselves from destruction by fire, did cast and throw them- 
selves into the Hudson River and were suffocated and drowned, and 
in consequence thereof died, and that John K. Symonds was bamtto 
death on board of the said boat. 

That John F. Tallman was captain and one of the owners of the 
boat, and had part of the charge thereof. That Thomas CoUyer was 
one of the owners and had part of the charge of the boat. 

That James L. Jessup was second captain, or clerk, and had part of 
the charge thereof; likewise Edward Hubbard, who was pilot, also 
James Elmendorf, the second pilot. That John Germaine was 
engineer, and Charles W. Merritt second engineer, and had part of 
the charge thereof, and that a young man whose name was un- 
known, was barkeeper and had part of the charge thereof. 

That while the said boat was navigating the Hudson River on 
that day, for the purpose of excelling in speed a certain other steam* 
boat called the Armenia, used also for the conveyance of passengers 
on said river, or for the purpose of increasing the speed of the Henry 
Clay, the said prisoners did create or allow to be created, an undue 
or an unsafe quantity of steam, and in so doing did make or cause or 
allow to be made upon the Henry Clay, excessive fires, and did not 
use ordinary prudence in the management of the same, and although 
remonstrated with on account of the same by diflTerent passengers on 
board, did not for a long time abate the same, but for a long while 
continued the same, in consequence whereof and of the culpable 
negligence and criminal recklessness of the said Tallman, Collyer, 
Jessup, Elmendorf, Hubbard, Germaine, Merritt, and of the bar- 
keeper of the Henry Clay, did then and there take fire, and all of the 
deaths ensued as aforesaid. That the complaint has reason to sos- 
pect and believe that all and each of the above named deceased pas* 
sengers were murdered by an act perpetrated by the said Tallman, 
Collyer, Jessup, Elmendorf, Hubbard, Germain, Merritt, and the bar- 
keeper, which act was imminently dangerous to others, and evinced 
a depraved mind, regardless of human life, although it was perpe- 
trated without any premeditated design to effect the death of any 
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particular individual, and that he believes the said several prisoners 
did feloniously kill and murder the said deceased persons in the man- 
ner and by the means above stated. The warrant further recited that 
said complaint prayed that the said several prisoners might be appre- 
hended and held to answer the said charge, and it commanded the 
Sheriff of Westchester County to arrest the said prisoners and bring 
them before John W. Mills, Esq., County Judge, to be dealt w]th,&c. 
The w&rrant was signed by the County Judge, and dated the 18th 
August, 1852, and was properly backed. 
The United States complaints are as follows : 

Southern District of New York, ss. 

Michael Cavanagh, being duly sworn, deposes and says that he 
resides at present in this city, and was a passenger on board the 
steamboat Henry Clay (a vessel propelled in whole by steam) from 
Newburg on the twenty-eighth day of July, one thousand eight 
hundred and fifty-two. 

And this deponent further says, that Thomas Collyer, an owner, 
John F. Tallman, captain, John Germaine, engineer, James L. Jessup, 
clerk, and Edward Hubbard, pilot of said steamboat called the Henry 
Clay, being persons employed on board said steamboat, which said 
steamboat was propelled by steam, did at about half-past 3 o'clock 
in the afternoon of Wednesday the said twenty-eighth d^ of July, 
on the Hudson River, near Yonkers, within the Southern District of 
New York, in the second Circuit, and within the jurisdiction of the 
United States of America, by their misconduct, negligence or inat- 
tention to their respective duties on board said steamboat, cause the 
death of Julia Hoy, this deponent's niece, then and there being a 
passenger on board said steamboat Henry Clay, and did also cause 
the death of A. J. Downing, Mrs. Maria Jbailey, Miss Maria Bailey, 
Mary Ann Robinson, Elizabeth Hillman, Matilda Wadsworth, J. J. 
Speed, and others, who were likewise passengers on board said 
steamboat. 

Southern District of New York, ss. 

William A. Irvin being duly sworn, deposes and says, that he does 
business in the city of Pittsburg, and was a passenger on board the 
steamboat Henry Clay from Albany, on the twenty-eighth instant. 

And this deponent further says, that by the misconduct, negligence 
or inattention to their respective duties, of J. F. Tallman, captain, 
John Germaine, engineer, James L. Jessup, clerk, Thomas Collyer, 
one of the owners, and Edward Hubbard, pilot of the said steam- 
boat called the Henry Clay, which said vessel was propelled in the 
whole by steam, on the said twenty^eighth day of July, one thousand 
eight hundred and fifty-two, on the Hudson Kiver, near Yonkers, in 
the Southern District of New York, the lives of Stephen Allen, and 
others on board said steamboat, .were destroyed by burning or drown- 
ing, said J. F. Tallman, John Germaine, James L. Jessup, Thomas 
Collyer, and Edward Hubbard, being employed on board of said 
steamboat called the Henry Clay. 
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Southern District of New York, ss, 

Michael Cavanagh being duly sworn, deposes and says^ that he 
was a passenger on board the steamboat Henry Clay (a vessel pro- 
pelled in whole by steam) from Albany, on the twenty*eighth day of 
July, in the year one thousand eight hundred and fifty-two, and that 
on that day, to wit, on the Hudson River, near Yonkers, in the Soath- 
ern District of New York, in the Second Circuit, and within the juris- 
diction of the United States of America, at about half past 3 o'clock 
in the afternoon, by the misconduct, negligence or inattention of 
James Elmendorf, second pilot, and Charles Merritt, assistant engineer 
of said steamboat Henry Clay (then and there being persons em- 
ployed on board said steamboat), to their respective duties on board 
said steamboat, did cause the death of Julia Hoy, A. J. Downing, 
Mrs. Maria Bailey, Miss Maria Bailey, Matilda Wadsworth, J. J. 
Speed, and others on board said steamboat by burning or drowning. 

The Westchester complaint was based upon the second subdivi- 
sion of 2 Rev. Stat.9 p. 746, sec. 5 (3d ed.), which provides in sub- 
stance : That the killing of a human being without the authority of 
law, by any means whatever, shall be murder, when perpetrated by 
any act imminently dangerous to others, and evincing a depraved 
mind, regardless of human life, although without any premeditated 
design to effect death of any particular individual. 

The United States complaint was based on the 12th section of the 
Act of Congress of July Tth, 1838, which provides : 

That every captain, engineer, pilot or other person employed on 
board of any steamboat or vessel propelled in whole or in part by 
steam, by whose misconduct, negligence^ or inattention to his or their 
respective duties, the life or lives of any person or persons on board 
said vessel may be destroyed, shall be deemed guilty of man* 
slaughter, and upon conviction thereof before any Circuit Court of 
the United States, shall be sentenced to confinement at hard labor for 
a period not more than ten years. 

The matter came on to be argued before Mr. Justice Edmonds, on 
the first day of September, 1852, on the return and facts agreed 
upon by the respective counsel. 

Dennis McMahan, Jr., appeared as counsel for the defendants* 
Tallman, Hubbard, Elmenaorf, Jessup, Germaine, and Merritt 

Charles O'Conor and F. B. Cutting, for the defendant CoUyer. 

Edvoard Wells^ District Attorney of Westchester County, and 
Ralph Lockvyood, for Sheriff of Westchester County. 

D. McMahon, Jr., opened the argument for the prisoners, and afVer 
alluding in brief terms to the facts, stated that the gravamen of the 
charge as presented in the Westchester warrant, was as follows, viz : 

Firstly, The creation of an undue or an unsafe quantity of steam 
for the purpose of excelling the steamboat Armenia, in spe^di 



tHB NlSW-YORK LfeSGAt OBSERVER. 80b 

Svpreme Court— Burning of the Henry Clay. 

Secondly, For the purpose of keeping up that steam, making 
excessive fires, and in displaying the want of ordinary prudence in 
their management, and in continuing the same against the remon- 
strances of passengers^ whereby the vessel caught fire, and said 
deaths ensued. 

Mr. McMahon then argued and discussed the following points, viz : 

I. — ^The United States Court had exclusive jurisdiction of this 
ofi*ence of manslaughter committed by the same guilty and felonious 
act which the State Courts complain of as murder. And the State 
authorities had no jurisdiction in the premises. Because 

1. By the Constitution, the judicial power of the U. S. Grovemment 
extended to all cases of admiralty and maritime jurisdiction (Con- 
stitution of U. S., art. 3, sec. 2). 

2. Under the terms '* admiralty and maritime,'' are comprehended 
waters which are navigable for the purposes of commerce (12 
How., p. 443). 

3. The term also includes legislation concerning ofiences commit- 
ted inside of high water mark {U. States v. Combs^ 12 Peters, p. 72). 

4. And where Congress has enacted an ofience committed on tide 
wafers and made it cognisable in the United States Courts, they have 
exclusive jurisdiction of it (U. States v. Bevans^ 3d Wheat., p. 333; 
Martin v. Hunter, 1 Wheat., 304). 

5. The United States have, by the act of 1838, regulated naviga- 
tion on board of steamboats, and created an ofience for causing the 
death of passengers by the acts of the captain and officers, and that 
act renders inoperative any State legislation on the same subject 
{Caldwell v. St Louis Perpetual Ins. Co., 1 La. Annual Reps., p. 85 ; 
Houston V. Moore, 6 Wheat., 149 ; Gibbons v. Ogden, 9 Wheat., p. 562). 

6. The act of Congress in such case is the supreme law of the 
land {State of Rhode Island v. State of Mass., 12 Peters, 647 ; The 
Huntress, Daveiss, 82 ; Bark Chusan^ 2 Story, 453). 

U. — It cannot be contended that running this boat on the shore 
makes the ofience committed on it cognisable in the State Courts 
because of its being committed on land — because, 

1. The corpus delicti, viz., the gravamen of the charge as com- 
plained of in the Westchester warrant, was committed while navi- 
gating the boat on tide waters ; and the consequence of that act, 
viz., the death of these persons, took place on tide waters, wherein 
they were drowned (17. & v. Combs, 12 Peter's Reps., p. 72, decides 
this question ; Plummer v. Webb, 4 Mason's Reps., 383, 384; Steele v. 
T^bocAer, Ware's Reps., p. 91). 

III. — ^The death of Jonn K. Symonds, by being burnt on the boat 
after it was run on the shore^ cannot be the support of the jurisdiction 
of this Westchester proceeding — ^because, 

1. The death of Jno. K. Symonds on the boat, and of the other 
passengers in tide waters, was the result of the same guilty and felo- 
nious act, which cannot be separated so as to make different con- 
victions for each death. For if ^e State authorities have jurisdio- 
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tion of the offence of causing the death of John K. Symonds on the 
boat while on shore and thus considered in Westchester County, and 
if the United States have jurisdiction of the offence of causing the 
death of the other passengers who jumped in the water and were 
drowned — the act is the same and a conviction in either would be a 
bar to the other — ^because, 

** No man can be put in jeopardy of life or limb twice for the same 
offence " (N. Y. State Constitution, art. 1, sec. 6 ; Constitution of 
U. S., art. 5 of Amendments). 

The word offence is synonymous with guilty and felonious act. 

If either have a right to entertain it, then quo€ui hoc the jurisdic- 
tion may be considered as concurrent. 

2. Then, if concurrent, inasmuch as the United States authorities 
have exercised it prior to the State authorities, this necessarily 
excludes the State jurisdiction {Smith v.McIver, 9 Wheat., 532; Sk^ 
Robert Fulton, 1 Paine's C. C. Reps., 620 ; Slyhoofv. Flitnatt, 1 Ash- 
mead, p. 171 ; Captain McKenzie^s Case, 1 Legal Observer, pp. 227 
and 367 ; Slocum v. Mayberrj/f 2 Wheat., p. 1 ; Gelston v. Hoyt, 
3 Wheat., p. 246). 

IV.*-If tne State Courts have a right to entertain jurisdiction of 
the offence, then we say that the facts developed in the warrant do 
not constitute the crime of murder — because, 

1. The second subdivision of sec. 5 of 2 Rev. Stat., p. 746 (3d ed.), 
does not include this case. For that clause has reference to acts of 
violence imminently dangerous in themselves committed by the guilty 
party for the purpose of effecting possibly homicide, and certainly 
personal injury to somebody out of a number of persons, thus : shoot- 
ing a loaded gun into a crowd ; throwing poisonous matter into a 
frequented well or spring, or into flour or provision exposed for sale, 
or the like. The act itself must be imminently dangerous to somebody 
in general — must import violence and must evince a depraved mind. 
The idea of murder implies action, and no degree of negligence or 
omission will amount to murder. 

This subdivision is the statutory definition of what was formerly 
considered as coming within the law of murder where malice was 
inferred, but could not be proven expressly {People y.Austinj 7 Leg. 
Obs., p. 125, opinion of Edmonds, J.). 

In this case at bar the only acts complained of are creation of 
excessive fires and of excessive steam, neither of which ex vi termini 
imports violence or ijnury. The Legislature must have thought so, 
because they classed offences arising from deaths occasioned by 
bursting boilers or machinery because of excessive steam, under the 
head of manslaughter in the third degree (2 Rev. Stat, p. 751, sec. 
16, 3d ed.). 

If the reading contended for by the Westchester authorities is the 
law, then there was no necessity for the action of the Legislature in 
creating this offence of manslaughter in the third degree ; because 
there can be no reason why the Legislature should make any 
between creation of undue quantity of steam and excessive fires. 
The bursting of boilers is not an unusual consequence upon too 
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great a pressure of steam, and is a matter which would force itself 
upon the Legislature for prevention, while the other is a novel case» 
and not therefore likely to be included in any statutory criminal 
definition (Barbour's Cr. L., 67, 2d ed.). 

Mr. Wells, District Attorney of Westchester County, in reply, made 
the following points, viz : 

L — The facts charged in the warrant constitute the crime of mur- 
der under our statute (2 R. S., 657, sec. 5, subd. 2). 

1. The conduct of the defendants as detailed in the warrant, 
though not intended to produce death, '' was imminently dangerous 
to the passengers, and evinced a depraved mind, regardless of human 
life/' within the meaning of that subdivision of the statute. 

2. The lives of the deceased were lost by that conduct of the 
defendants. They persisted in doing an act manifestly dangerous to 
human life, regardless of the consequences and against the remon* 
strances of the passengers, and death resulted from the act. This 
was murder (1 Russell on Crimes, 487). 

3. An express design to take life, or even to do bodily harm, is not 
necessary to constitute murder under this statute. Implied malice 
may still be sufficient in all cases where it would have constituted 
the killing murder before the Rev. Stat, except in the single case of 
an undesigned killing, while the slayer is committing a misdemeanor 
(Reviser's notes, 3 R. S., 809, 2d ed.; People v. Rector^ 19 Wend., 
592; People v. Enoch, 13 Wend., 173, 174; People v. Shorter, 
4 Barb., 470). 

4. The probable consequence of defendants' acts in board a steam- 
boat crowded with human beings, was the loss of lives. And the 
prisoners are presumed to intend the probable consequences of their 
own voluntary and wilful acts. Those acts ** indicated a heart 
regardless of social duty, and fatally bent on mischief," which is the 
criterion of murderous intent (Foster's Crim. Law, p. 257). 

II. — ^Even if it should be held that the case is not murder, then it 
is submitted, that the acts of the prisoners charged in the warrant, 
constitute manslaughter in the first degree (2 R. S., 661, sec. 6, subd. 8). 

1. Whatever amounts to a public wrong, is indictable as a misde- 
meanor, ex. gra. : — Keeping a quantity of gunpowder in a plaoe 
where there is apparent danger of mischief, is a nuisance, and is 
indictable as a misdemeanor, though no injury result (People v. Sands^ 
I John., 78). 

So riding, or going armed with unusual or dangerous weapons, to 
the terror of the people, is an offence at conunon law {Slate v. Hunt- 
ley, 3 Iredell's Reps., 418 ; 1 Russell on Crimes, 46 note). 

The above and numerous other cases which might be put, illus- 
trate the principle that whatever conduct is calculated to endau- 
ger public safety or to disturb public peace or quiet, is a misdemeanor. 

2. The racing of steamboats with passengers on board, is a misde- 
meanor at common law, also by statute (1 R. S., 3d ed., 863, sec. 24, 
laws of 1839). The prisoners loaded their boat with passengers. 

TOL. z. 88 
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they induced them to go on board and commit their lives to the care 
of those having charge of the boat under pledge of safe transporta- 
tion and then raised an undue and unsafe quantity of steam, and in 
so doing, made excessive fires, and did not use ordinary prudence in 
the management thereof, for the purpose of racing with a rival boat 
Passengers became alarmed and remonstrated against it The 
relators paid no attention to the remonstrances, but obstinately per- 
severed in their conduct till the boat, overheated by an excess of 
badly managed steam and fire, was consumed, and nearly one hundred 
lives were thereby lost. The facts are no doubt a misdemeanor. 

Ill — If the defendants are guilty of neither of the foregoing 
offences, it may be a question whether the case does not fall under 
the head of manslaughter in the third degree (2 R. S., p. 601, sec 
13, 3d ed.). 

1. The involuntary killing of a human being by the act, procure- 
ment or culpable negligence of another, while such other is engaged 
in the commission of a trespass or other injury to private rigkU^ist 
property, or engaged in an attempt to commit such injury, shall be 
deemed manslaughter in the 3d degree. 

2. The conduct of the prisoners in persisting in the acts charged 
in the warrant after remonstrances from the passengers, was clearly 
an injury to their private rights. It was actionable — ^it was not 
damnun absque injuria. 

IV.— The provisions of 2 Rev. Stat., 751, sec. 19 (3d ed.), defining 
manslaughter in the fourth degree, are not limited to cases where 
the death is the immediate result of the criminal act ; but that sec- 
tion applies to all cases where the death can be clearly traced to 
the criminal negligence, &c., as its cause, for it is the certainty, and 
not the nearness of connection between the cause and effect, that 
fixes responsibility. 

y. — If the Judge shall be satisfied that any criminal offence is 
sufficiently charged in the warrant, he should remand the prisoners 
to the Sheriff to be by him conveyed before the officer who issued 
the warrant, to be dealt with according to law. 

1. The existence and validity of the warrant are the only facts 
traversable on the return of the habeas corpus {People v. McLeodj 
1 Hill, 404; Peopk v. Casseb, 5 Hill, 167, 168; Bennac v. Peopkj 
4 Barb., 31 ; 2 R. S., 663, sec. 54, 3d ed., sec. 39, original). 

2. The power to bail on this writ is confined to the case of a com- 
mitment, and does not extend to the case of a party arrested under 
valid process. In such a case the writ must wait until the powers 
of the magistrate who issued the warrant are spent. This writ does 
not arrest regular proceedings (2 R. S., 664, sec. 58, 59, 3d ed., and 
p. 794, sec. 11). 

VI. — ^The United States Courts have no jurisdiction of the offence 
charged in the warrant. 

I. — This case is not cognisable under the grant of power to regu- 
late commerce, for the Henry Clay was engaged in a navigation 
within the jurisdiction of the State of New York (U. S. Constitution, 
art. h 8«o. 8 ; Gibbons v. Ogden^ 9 Wheat.* 194). 
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IL — Nor under the power to define and punish felonies on the 
high seas. 

(a). The place where the offence was committed was not on the 
high seas (1 Kent, 367 and note a). 

(b). The power to define ex vi termini^ merely authorises Congress 
to fix and limit the definition of offences which were already felo- 
nious, and does not authorise the creation of any new felony such as 
is designated in the act of Congress of 1888, chap. 191, sec. 12 ; 
United States v. Smithy 5 Wheat., 168. 

III. — The Act of 1838, chap. 191, sec. 12, does not apply to 
this case. 

(a). It was passed in execution of the power of Congress to regu- 
late commerce, and therefore does not govern steamboats navigating 
exclusively within the limits of any one State {Fitch v. Liviiy(stony 
4 Sandford S. C. Reps., p. 607). 

(b). There is ample scope for the operation of that act by confine 
ing it to commerce with foreign nations and among the several States. 

IV^ — ^The place where the offence was committed is within the 
body of a County and in the limits of a State, and that State Courts 
have jurisdiction of all crimes there committed {U. States v. Beavinif 
3 Wheat., 387 ; U. States v. Grush, 6 Mason C. C. Reps., 290 ; 2 Story 
on Constitution, sec. 1673). 

(a). The United Slates Courts will not exercise admiralty jurisdic- 
tion in criminal cases without a particular legislative provision in 
the case (1 Kent's Coms., 363 ; U. States v. Caolidge, 1 Wheat., 416). 

(b). The Crimes' Act of 1790, chap. 9, sec. 8, and the Act of 1826, 
chapter 73, sec. 26, reserve the State jurisdiction. 

v.— -Should it be held that the jurisdiction of the national and of 
the State Courts over this offence is concurrent, still the United 
States Courts have not by any action taken by them obtained aa 
exclusive jurisdiction over the case of the prisoners. 

1. This case is not before the United States Court. It has as yet, 
no power over the prisoners, and will get none until an indictment is 
found. It will then, and not till then, have power to adjudge the 
cause (19 Johns., 39). 

2. The recognisance given by the prisoners is only an obligfation 
that they will put themselves into the power of the District Court 
and submit to its judicial action. Till they shall actually appear in 
that Court, the Court will obtain no jurisdiction over their persons ; 
and this is necessary to make that jurisdiction exclusive of the action 
of the State Courts (Acts of Congress of 1842, chap. 188, sec. 1 ; 
Stat, at Large, vol. 6,'p. 617). 

VI. — ^The proper way for the prisoners to raise the objection to the 
State jurisdiction, is by demurrer or by plea to the jurisdiction when 
an indictment shall have been found against them. 

Ralph Lockwood, on same side, an addition to the points raised by 
his associate, urged the following distinction, viz : 

Tbftt tbe charge as presented in the Westchester wanant was 
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clearly one of murder. That conceding the crime to have been com- 
mitted within the jurisdiction of the admiralty, yet as the specific 
offence was one of murder committed on the waters within the juris- 
diction of a State (infra corpus comitatus) and as Congress had not 
yet legislated upon any criminal act amounting to murder* therefore, 
under the authority of U. States v. Bevans^ in 3d Wheaton's Reps^ 
p. 336, the case at bar was clearly without the jurisdiction of the 
United States Courts, and the State Courts had therefore, until Con- 
gress so legislated, exclusive jurisdiction of the offence. 

The learned counsel then discussed at some length the further 
position that the charge in the Westchester warrant was something 
more than what was intended to be comprehended within the United 
States complaint. 

The learned counsel illustrated this by referring to the various 
meanings of the term misconduct, used in the 12th sec. of act of Con- 
gress of 1838. He further insisted that the Court had no right now 
to determine whether these parties could be convicted of murder; 
that was for the jury. It was only necessary to inquire whether the 
offence was presented. as one of murder; if so, the United States 
Courts had no jurisdiction. He also commented on 5th How., 433, 
and 9th How., 568, and maintained that the guilty and felonious act 
might give rise to two offences and consequently two punishments. 

Charles (y Conor 9 in reply, discussed the following points : 

FiBST Point. — The attempt to bring this case within the operation 
of the second subdivision of the section defining murder, is not war* 
ranted by law or reason (2 R. S., 657, §5, subd. 2). 

1. The offence defined in that subdivision cannot be committed *^ if 
bodily harm is not intended** (Reviser's notes, 3 R. S., 809, 2d ed. ; 
Add. R., 283 ; 4 Bl. Com., 192). 

2. It is not pretended in the District Attome/s complaint as 
recited in the warrant, that such harm was intended, nor has there 
ever been an imputation to that effect. 

3. The whole section aimed at repudiating the doctrine of con- 
structive murder, except in a single case not relevant to the present 
inquiry, i. e., where tne person causing the death was at the time 
engaged in the conmiission of a felony (2 R. S., 657, § 5, subd. 3). 

Second Point. — The matters charged in the complaint as recited 
in the warrant, do not constitute the offence of manslaughter in any 
of its grades. 

I. — In order to constitute the crime of manslaughter in the first 
degree, it would be necessary to show that the acts or omissions 
imputed to the relators, and which are alleged to have occasioned 
death, occurred while they were engaged in the perpetration of 
some crime or misdemeanor (2 R. S., 661, § 6). 

1. Although the generation of such an amount of steam ^ asto 
burst or break** the boiler or apparatus, is under certain circum- 
stances a misdemeanor (2 R. S., 780, §27, 3d ed.), where this conse- 
quence does not ensue^ no pfience is committed. 
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2. There is no pretense that any such consequence ensued, or that 
there would have been any offence against law in anything which 
was done or omitted, if no death or personal iivjury had occurred. 

IL — ^None of the acts or omissions imputed to the prisoners bear 
the least resemblance to the circumstances which constitute man- 
slaughter in the second or third degrees (2 R. S., 661, § 11, 12, 13, 14, 
15, 16, 17), unless such resemblance can be found in § 16. 

III. — ^The essence of the offence created by § 16 is the creation of 
'' such an undue quantity of steam as to burst or break the boiler or 
other apparatusJ*^ 

1. Nothing of this kind is charged. 

2. Nothing of this kind could have been charged. There is no 
pretence for it. 

IV. — ^The comprehensive provisions of § 19, defining manslaughter 
in the fourth degree, do not embrace the case alleged against the 
relators. 

1. It applies only to acts or omissions which directly assail life, 
and by their own immediate effects produce its extinction. 

(a). The circulation by inadvertence of a false alarm which should 
cause a person to cast himself into the sea and thereby cause his own 
death is an illustration of this point. Hundreds of analogous illus- 
trations might be supposed. Causa proxima non remota spectatur 
(1 East. PI. Cr., 265; Col. Ins. Co. v. Lawrence^ 10 Peters, 608 ; Peters 
V. Warren Ins* Co.^ 14, lb. 109). 

(b). The defendants are not charged with having set fire to the 
boat. It is said that they did not keep with due care the fire lit for 
a lawful purpose. It is alleged as a consequential result, that the 
boat took fire. If this was so, and as alleged, one death ensued from 
that cause only, it could not be alleged that the defendants "killed" 
that person. 

Third Point. — ^No crime or misdemeanor defined in any statute of 
this State or known to the common law, is shown to have been com- 
mitted by the defendants. 

Fourth Point. — If any offence shall be deemed to be duly charged 
in the complaint, the Judge having cognisance under this writ should 
admit the defendants to bail (2 R. S., 569, § 68^. 

Fifth Point. — The Courts of the United States have exclusive 
cognisance of the offence imputed to the defendants. 

1. — ^The judicial power of the United States extends " to-all cases 
of admiralty and maritime jurisdiction " (Const. U. S., art. 3, § 1 ; 
3 Story Com. on Constitution, § 1745). 

II. — ^Admiralty and maritime jurisdiction extends to all crimes and 
offences committed as well upon arms of the sea and tide waters 
within the limits of a particular State as upon the high seas {United 
States V. Bevan, 3 Wheat., 336 ; Whart. Cr. Laws, 85). 

III. — This grant of power to the government of the United States 
is not in its own nature exclusive of, but on the contrary is concur- 
rent with the like power of legislation for the suppression of crime 
by the States. But wherever Congress in cases of concurrent power 
acts upon and assumes to regulate th'e subject, such exercise of the 
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power renders it thenceforth practically exclusive. It prevents fatare 
legislation over the subject of the States, and supersedes all existtng 
State legislation in relation to it {Jack v. Martin^ 12 Wend., 31 1, 
817 ; In re Kirk^ 4 Leg. Ob., Briggs' case, 16 Peters). 

IV.— By the Act of July 1838, statutes at large of U. S., vol. 5, 
p. 306, Congress has regulated this whole subject And as a neces- 
sary consequence the relators can only be proceeded ag£unst under 
that act and in the Courts of the United States. 

v. — ^The objection to the action of the State Courts is not techni- 
cal nor evasive. The relators are actually under prosecution in the 
Courts of the United States, and held to answer therein. It is con- 
trary to natural justice and to the fundamental principles of the 
criminal law, as well as to an express provision of our own State 
Constitution, that two distinct punishments should be inflicted for the 
same offence (2 R. S. of 1801, p. 14, as to boundaries of Yonkers). 

The Court held the matter over until the 6th day of September, 
1852, when the following decision was rendered : 

Edmonds, J. — ^It appears on the return of the habeas corpus, that 
the prisoners were held in custody on a warrant issued by one of our 
State Magistrates, charging them with the crime of murder, in caus- 
ing the death of certain persons named, and that they have already 
been arrested on process issued out of the U. S. Courts, for the same 
act, on a charge of manslaughter. 

There are two important questions presented in this matter ; one, 
whether the offence charged in the warrant is murder under oor 
statute, and the other, whether, if it is, the offence is not under the 
law of Congress cognisable by the Federal Courts to the exclusion o£ 
the State Courts. 

There is another question which it may be necessary to examine, 
and that is, whether the offence, if not murder, is not manslaughter, 
under the State statute. 

The question of jurisdiction is the most material one, for if the 
State Courts have not, under the circumstances^ cognisance of the 
offence charged, the defendants are entitled to an absolute discharge 
from their arrest ; whereas, otherwise, the question may be merely 
whether they shall be let to bail or not. 

I begin by saying that I cannot recognise the distinction taken by 
one of the counsel, that because Congress has not made the offence 
which its statute aimed at, murder, but only manslaughter, therefoie 
the State tribunals are at liberty to take cognisance of the matter if 
the State laws elevate the crime to that grade. That would be 
making the punishment, and not the offence, the standard of jiu*isdic- 
tion, and would permit the State authorities, by increasing the 

Eenalty, to obtain jurisdiction over offences clearly cognisable only 
y the Federal Courts. 

It is the nature and quality of the act, and not the extent of the 

penalty or punishment, which is to be the measure of the jurisdiction. 

And in this fact, I must look into the warrant to see what that is. 
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That sets forth that the steamer Henry Clay was engaged in car- 
rying passengers on the Hudson ; that on one of her trips, with cer- 
tain passengers on board, she caught fire and was consumed, whereby 
the persons named in the warrant were killed. 

After this preliminary statement of facts, the warrant charges that 
the prisoners, who then had charge of the boat, '' for the purpose of 
excelling in speed ** another boat, "or for the purpose of increasing 
the speed '' of their steamer, *' did create or allow to be created an 
undue or an unsafe quantity of steam, and in so doing did make or 
cause or allow to be made excessive fires, and did not use ordinary 
prudence in the management of said fires,^ but, though remonstrated 
with, *' for a long while, continued the same," in consequence whereof 
the boat took fire, all the deaths ensued, and it concludes that the 
deceased were murdered by the prisoners by an act which was " emi- 
nently dangerous to others, and evinced a depraved mind, regardless 
of human life, though without any premeditated design to effect the 
death of any particular individual." 

The proceedings of the United States authorities charge that the 
defendants " by their misconduct, negligence or inattention to their 
duties on board the said steamboat did cause the death '* of some of 
the same persons. 

The proceedings in the United States Courts are under the law of 
Congress, which enacts that every captain, engineer, pilot or other 
person employed on board any steamboat, &o. by whose misconduct, 
negligence or inattention to his or their respective duties, the life or 
lives of any person or persons on board the said vessel may be 
destroyed, shall be deemed guilty of manslaughter (5 U. S. Statutes 
at Large, 306, sec. 12). 

The proceedings in the State Courts are under the State statute, 
which enacts that the killing of a human being without the autho- 
rity of law, when perpetrated by an act imminently dangerous to 
others, evincing a depraved mind, regardless of human life, although 
without any premeditated design to effect the death of any particu- 
lar individual, is murder. 

And the question before me is, whether they are liable to be pro- 
ceeded against in the State Courts, or whether those Courts are not 
ousted of their jurisdiction by that of the Federal Courts. 

The fact that the Federal Courts have already instituted proceed- 
ings, and thus assumed jurisdiction, is not material on this inquiry ; 
for it is the termination and not the commencement of proceedings 
in one Court which may be pleaded in another. It is the judgment, 
and not the proceedings preliminary thereto, which is a bar to a 
second judgment. 

It is no unusual thing for proceedings to be instituted for the same 
cause of action in two different Courts having concurrent jurisdic- 
tion ; nor is it unusual, where the United States and the State Courts 
have concurrent jurisdiction, for them to allow a judgment rendered 
in one to be a bar to the recovery of a judgment in the other (1 Kent's 
Com. 899). 

It is therefore unnecessary for me to dwell upon the consideration 



aiS THE NEW.YORK LEGAL OBSERVER. 

Supreme Coiirt.^Biiniiiig of the Henry Gay. 

which was pressed on the argument, that the prisoner may be in 
danger of being twice convicted for the same offence ; for the time 
to raise the objection has not yet arrived, and when it shall arrive, 
the several Courts will be able to afford the adequate relief against 
what would be so flagrant a wrong. 

The jurisdiction of the Federal authorities over the subject is 
claimed to rest on that clause of the Constitution which gives Con- 
gress the power '' to regulate commerce among the several States" 
(Art. l,sec. 8), and that which gives to the U. S. Courts judicial power 
over '' all cases of admiralty and maritime jurisdiction " (art. 3, sec. 2). 

It is well settled that until Congress does exercise its power over a 
subject properly within its jurisdiction, the previously existing autho- 
rity of the State to act upon the same subject is unaffected. It is 
only necessary to refer in illustration to the question of State insol- 
vent laws, determined in Sturgiss or Crowningshield, 4 Wheat., 122. 

But whether in all cases when Congress does take cognisance of a 
subject, it is to the exclusion of all State authority on it, is another 
question, and not perhaps quite so well settled. 

The rule is very well stated by the Supreme Court of this State, in 
the case of The United States v. Laihrop, 17 John R., 9. There it is 
said : ^ The jurisdiction of the State Courts is in no instance ex- 
cluded where they had a pre-existing jurisdiction, except in those 
cases of a national character, such as admiralty and maritime mat- 
ters, and suits against Embassadors and other public Ministers, Con- 
suls, &c. ; but the jurisdiction of the State Courts is excluded in cases 
of crimes and offences cognisable under the authority of the United 
States, and in suits for penalties and forfeitures incurred under the 
laws of the United States." 

But this rule leaves the question open in this case, whether the 
offence with which these prisoners are charged is not a matter of 
" admiralty and maritime jurisdiction,'* and whether it is not ** cog- 
nizable under the authority of the United States,'' and therefore 
excluded from the cognisance of the State Courts ? 

It is not easy, from the reports, to ascertain where the dividing line 
is. In some cases it is very faint, and not easily definable, as in 
cases of collision on tide waters and maritime contracts (see Waring 
V. Clarke, 6 How. U. S. R. 441). 

In other cases it is more marked ; as in the case of the reclama- 
tion of fugitive slaves, where it is held that the exercise of the power 
by the nation is exclusive of all interference by the State {Priggs 
dose, 16 Peters, 539). 

And in others, it is in a measure apparently obliterated, as in case 
of imposition of taxes, and the government of the militia, where both 
authorities have jurisdiction under certain circumstances {Houston v. 
Moore, 5 Wheat., 1). 

In the United States v. Bevans (3 Wheat., 336), it was held that 
the United States Courts had not jurisdiction of the crime of murder, 
committed on board a national vessel in the harbor of Boston, 
because it was committed within the jurisdiction of a State, and the 
law of Congress gave the United States Courts cognisance only of 
** offences committed on the high seas or in any river, haven, basin 
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or bay out of the jurisdiction of any particular State." It wk& also 
held that the cession of admiralty and maritime jurisdiction to the 
Federal Courts did not give them cognisance of the offence, because 
that could not be construed into a cession of the waters on which 
those cases arise, and the power of exclusive legislation (which is 
jurisdiction) is united with cession of territory, and the general juris- 
diction over the place adheres to the territory as a portion of the 
State sovereignty not given away. 

In one aspect that case is like that now under my consideration, 
and decides, at all events, that the mere grant of admiralty and mari- 
time jurisdiction does not exclude State authority. But there was 
another point in that case, and that was, that Congress had not legis- 
lated as to the offence when committed within State territory. Since 
then Congress has supplied the defect, and legislated for such a 
case. But still it is unsettled whether, since Congress has done so, 
the State is excluded from all authority, and that is the precise ques- 
tion before me ; and it is a grave one when we consider the lan- 
guage of the Court, ^ That exclusive legislation (which is jurisdic- 
tion) is united with cession of territory." 

There has been no cession of territory at the place where the 
offence charged in the case was committed ; and when we consider 
that the argument urged by the prisoners here, if allowed to prevail^ 
will necessarily deprive the State of all power of legislation on the 
subject of steamboats in our navigable waters, the point becomes too 
serious to be lightly or summarily disposed of. 

On the other hand, it was held in Houston v. Moore^ supra, that in 
every case in which the State tribunals should not be expressly 
excluded by the acts of the National Legislature, they would of 
course take cognisance of the causes to which these acts might give 
birth, and that the grant of jurisdiction generally was not of itself suffi- 
cient to rest an exclusive jurisdiction. Chancellor Kent (1 Com., 400) 
sums up his examination of the question in these words : '* The con- 
clusion then is, that in judicial matters the concurrent jurisdiction of 
the State tribunals depends altogether upon the pleasure of Congress, 
and may be revoked and extinguished whenever they think proper^ 
in every case in which the subject matter can constitutibnally be 
made cognisable in the Federal Courts, and that without an express 
provision to the contrary, the State Courts will retain a concurrent 
jurisdiction, in all cases where they had jurisdiction originally over 
the subject matter." 

Our Court for the Correction of Errors in Delafield v. JS^ate of lUi- 
nois, 2 Hill, 164, took the same view of the question. Bronson^ J., 
in delivering the opinion of the Court, says : " There is, I think, no 
instance in the whole history of the law, where the mere grant of 
jurisdiction to a particular Court, without any words of exclusion^ 
has been held to oust any other Court of the powers which it before 
possessed." In stating his views he alludes to criminal cases, and 
denies that a person, who within our territory commits a crime which 
is cognisable in the United States Courts, is thereby exempt from 
being prosecuted in the State CourtSt and he remarkst ^probably 
vox. X. 40 
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no one is prepared to carry the doctrine of exclusive jurisdic- 
tion so far. 

From this examination, it is by no means certain that the State 
authorities have not jurisdiction although the Federal authorities 
have claimed and exercised it. 

There is still another view of the case, in which it may be that the 
State tribunals may have jurisdiction in cases like this. Something 
more is necessary to convict, under the State jurisdiction, than under 
that of the Federal authorities. In the latter, any misconduct, neg- 
ligence or inattention, which results in a sacrifice of life, may be 
enough for conviction, but under the former, more must necessarily 
be proved, namely, some act that evinces a depraved mind, regard- 
less of human life — some act imminently dangerous, not one which 
may or may not harm, but one that must almost necessarily do so. 
And it may be well that that is an ofience in respect to which Con- 
gress has not legislated, so that in any view, the State authority may 
be untrammeled. I am not so clear that it may not be so, as to leave 
no doubt on my mind. From the views I have thus stated, it will be 
perceived that I am by no means clear that the State Courts have 
not jurisdiction. If I was satisfied of that, the prisoners would be 
entitled to their discharge. But as, to say the least, it is a matter of 
doubt, it is my duty to hold them until the question can be deter- 
mined in the proper form. This result renders it necessary for me to 
examine the other question raised — ^whether any crime against our 
laws is charged in the warrant, and if so, what one, so as to deter- 
mine in what manner the prisoners shall be tried. That involves 
the question whether an unlawful killing by an act imminently dan- 
gerous and evincing a depraved mind, regardless of human life, of 
itself constitutes the crime of murder under our statute, and whether 
it is not also necessary to prove an intention to hurt some one. The 
revisers, in their notes to this statute, say it was not intended there 
should be any departure from the then existing law, except as to 
implied malice, and for this particular enactment they refer to Hale's 
Pleas of the Crown. There it is stated that the intent to do bodily 
harm is necessary, in such a case, to constitute murder, and that 
writer, in illustration, instances the case of a man who, knowing that 
people are passing along the street, throws a stone or shoots an arrow 
over the house or wall with the intent to do hurt to people, some one is 
thereby slain — ^this is murder ; and if it were without such intent, it 
is manslaughter. I am not at liberty to depart from the rule as 
thus stated, and it must govern me in the construction of our statute, 
until the Court shall put a different interpretation upon it. And diis 
view of the statute is confirmed by the fact, that the revisers recom- 
mended a provision that would have made an unlawful killing mur- 
der, when perpetrated from a premeditated design to do some great 
bodily injury, although without a premeditated design to effect death ; 
but the legislature refused to enact it — thus implying, to my view, 
that a design to do great bodily harm, or an intention to kill, most 
attend an act imminently dangerous, &c., to make the crime murder. 
I at one (ime thought that there could be no conviction for murder 
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under this clause of our statute, unless there was an intention to take 
the life of some one, though it was not necessary to prove an intent 
to take the life of any particular individual. Therefore it was that 
in the case of Austin (7 N. Y. Leg. Obs., 117) I remarked, whether 
the act was murder or manslaughter under our statutes depended 
entirely upon the existence of an intention to kill either some par- 
ticular person or generally some one of a number of persons, against 
whom, in a mass, the fatal act is perpetrated. There is only one 
homicide known to our law which becomes murder in the absence of 
an intention to effect death, and that is when the act is perpetrated 
by one then engaged in committing a felony. I am not yet satisfied that 
in this I was wrong, though it is not necessary to decide that point here. 
It is enough for this occasion that I deem there should be evidence at 
least of an intention to do some bodily harm ; and that must be so 
or our statute must be held to punish a homicide perpetrated without 
any intention to do wrong, more severely than one perpetrated by 
one actually engaged in the commission of a crime or misdemeanor 
not amounting to a felony. Under our statute the latter is man- 
slaughter only, and it cannot be that it means to treat the other as 
murder. Now, in this case there is no allegation of an intention to 
do bodily harm, but, on the contrary, the facts alleged negative that 
idea ; and thus, as one essential element to constitute the crime of 
murder is wanting, the prisoners ought not to be held on that charge. 
They ought not, however, to be fully discharged, but may properly be 
held for manslaughter, and, I am inclined to think, in the first degree. 
That is defined in our statute to be ^ the killing of a human being, 
without a design to effect death, by the act, procurement, or culpa- 
ble negligence of any other, while such other is engaged in the per- 
petration of any crime or misdemeanor not amounting to felony " 
(2 R. S., 661, sec. 6). And it is also enacted that, if the person hav- 
ing charge of a steamboat navigating our waters, or the person hav- 
ing charge of the boiler, for the purpose of excelling any other boat 
in speed, or for the purpose of increasing the speed of such boat, 
create or allow to be created an undue or unsafe quantity of steam, 
they shall be guilty of a misdemeanor (Laws of 1839, ch. 175, 63). 
Here it is alleged in the warrant, in the very language of the statute, 
that the killing occurred while the prisoners were engaged in per- 
forming those very acts. So that, although the warrant calls the 
offence murder, that which it details is, in fact, not murder, but man- 
slaughter. Whether it is manslaughter in the first or some other 
•degree, depends upon some question of interpretation, which I do 
not feel myself now called upon to consider. It is enough for this 
<;ase, that I am satisfied that the prisoners are not, under the statute, 
properly chargable with the crime of murder, which is not bailable, 
but with an offence for which they may be let to bail. The conclu- 
sion, then, at which I have arrived is, that the absence of jurisdiction 
in the State Courts is not so clear as to warrant the total discharge 
of the prisoners ; that they cannot, however, be held on the charge 
^f murder, but may be held on the charge of manslaughter ; and 
diat, as that offen<^ is bailable, they may fa^ admitted to bail. 
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N. fi. Court of Common ^Uas. 

{Special Term, 26th August^ 1852.) 

Before the Hon. C. P. DALY, Justioe. 

Olwell v. MoLaughlin. 

One partner of ft firm in fiuling dromnatanoes, for the purpose of eeooring ft bona 6d« potnor- 
ship oreditora admiti service of a summons and complamt, and gives an offer to oompnBin 
nnoer seo. 385 of the Code, on whicH judgment was entered and execution iBBoed agjust 
and levy made on the partnership property, and on motion to set aside the judgment sad 
execution by the other member of the firm who was not cognisant of or oonseating to the 
proceedings, it was held that the judgment and proceedings were regular. 

To dSBst to oompKHnise under sect 385 of amended Code, may be given by one of sevenl 
defendants who has been served, so as to admit of a judgment against the indiTidnal pn- 
perty of the one giving the offer and the joint property of ifi the d^endantL In anch eaae, 
tiie oflfer ia the aiSstitute for the cognovit nnder the former practaee. 

On the 14th day of Aug., 1852» the defendants being co-partner8> 
and in failing circamstances, were indebted to the plaintiffs, who 
were their principal creditors, in a large amount. One of the defend- 
ants was desirous of securing the plaintiffs debt, but the other was 
unwilling. Accordingly, on the 14th day of August, 1852, McLaugh- 
lin, the defendant who was desirous of securing the plaintiff's debt, 
admitted service on him of a complaint and summons in a suit cqdh 
menced inthisOourt by the plaintiff against both co-partners for said 
debt. This paper was not served on Cunningham, the other co-pait- 
ner, nor had he any notice of the suit or subsequent proceedings to 
judgment until levy made. After admitting service of a summons 
and complaint on him, the defendant, McLaughlin, served on the 
plaintiff's attorney an offer, under sec 386 of Code, to permit judg- 
ment to be taken against both co-partners for the sum actually due. 
Notice of acceptance of the offer was immediatelv served on him by 
the plaintiff's attorney, and on an affidavit of such service, the com- 
plaint and summons and admission of service thereof and offer, judg- 
ment was entered up against McLaughlin individually, and against 
the co-partners jointly. Upon that judgment, execution was issued 
to the Sheriff of New York^ who made a levy on the partnendiip 
property of the defendants. In making up the judgment, by some 
error in addition, it was made for 9100 too much. 

The defendant Cunningham then moved to set aside the judgment 
as irregular and void ; as being entered up without authority 
from him. 

The following facts were conceded in addition to the foregoing, 
viz: — ^That the plaintiff's claim arose for goods sold to the finn, and 
the levy was made on the firm's property. That Cunningham had 
given no authority to his co-partner to sign judgment for him, and 
that he had no notice of any of the proceedings. But it appeared by 
the agreement of co-partnership, that either co-partner might sign the 
name of the firm for co-partnership engagements. 
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Mr. /. W. White, for the motion, argued that this offer to take 
jadgment was in substance a confession of judgment, and^ that one 
co-partner could not, without the consent or authority of his co-part- 
ner, confess a judgment so as to bind the co-partnership, and referred 
to 2 Caines, 264 ; 9 Wend., 437. 

Mr. D. McMahon^ Jr., opposed — argued that the offer to take 
judgment was a substitute for the cognovit, under the former law, 
whereunder it was sufficient for the process to be served on one joint 
contractor, and he might suffer judgment to be taken against all the 
joint contractors or might admit the claim by cognovit, so as to per- 
mit a judgment to be entered against the defendants served and those 
not served under the joint debtor act. The counsel referred to 10th 
Wend., 630 ; 1 Code Reps., New Series, p. 161 note — . He also 
stipulated to throw off from the execution the $100 excess. 

Per curiam, Daly, J. — ^The action was commenced against the de- 
fendants as joint debtors, and process served upon the defendant Mc- 
Laughlin. After the summons was served, the defendant McLaugh- 
lin served upon the plaintiff in pursuance of the sec. 385, an offer that 
judgment might be taken for the amount claimed, whereupon judg 
ment was entered up against both defendants and an execution issued 
which was levied upon the joint property. Cunningham, the defendant 
served, now moves to set the judgment and execution aside, on the 
ground of irregularity. The judgment was regular. In Pardee v. 
Maynes, 10 Wend., 630, which wa.s an action commenced against 
joint debtors, the debtor served with process gave a cognovit in the 
name of his co-debtor, upon which it was held that a judgment 
might be entered up against all the defendants which would bind 
their joint property. The offer provided for by the sec. 385, is but a 
substitute for the former cognovit {Leppman v. Joelson, 1 Code Rep., 
N. S., 161, note), and in a case like the present, has the same effect. 

It is conceded that the judgment has been erroneously entered 
up for a greater amount than was actually due, and the plaintiff 
consents to remit the excess. The amount of the judgment will be 
reduced accordingly, and the defendant Cunningham's motion to set 
aside for irreg^arity be denied vidthout costs. 
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Rbpobts of Oabxs argaed and determined in the Ciicmt Court of the United 
States for the Second Circuit By Samuel Blatohford, Reporter to the 
Court. Vol. I. Auburn : Derby is Miller. 1862. pp. 703. 

The Second Circuit, indudiDc the two Districts of New York, the District of 
Connecticut and the District (? Vermont, is now presided over by Mr. Justice 
Nelson, whose sound judgment and acciurate professional leaminff are not inferior 
to those of any juriston ms ude of the Atlantia The District Judges piesidii^ 
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under Iiim are Justioes Conklin, Beits, Prentiss and Judson — eitiher of wlumi 
command a respect for their deciuons which alone would entitle them to proservm- 
tion. In looking over the pages of this volume, we weze at firat astonished at 
the number of patent, revenue, admiralty and maritime cases. And other 
branches of federal and constitutional law have come in for a proportional space. 
We counted not less than twenty-one patent cases alone ; a larger number, we 
presume, than can be found reported in any volume of decisions in the Kngfah 
tauguage. But when we call to mind the proverbial ingenuity of the people of 
Connecticut, the unparalleled commercial wealth and enterprise of New York, to 
whose principal port three-fourths of the commercial marine trading on this con- 
tinent resorts — at which nearly two-thiids of the national revenue is collected — 
to which the tide of foreign emigration flows and from which our great ocean 
mail steamships depart — ^the contents of this volume seemed a natural and neces- 
sary result 

It contains the decisions of Judge Nelson since 1845, the date of his elevation 
to the Bench of the Supreme Court of the United States ; and we are assured 
that in this period, only two of his decisions have Med to meet the approbation 
of that high tribunal ! Yet, high as is the authority and important as is the con- 
tents of this volume of reports, it is painful to reflect that its possession is almost 
indispensible to every person professionally connected with the Federal Courts. 
The current reports which every lawyer of extensive practice is now required to 
purchase, are a very serious drawback upon his income. And there appears to be 
no relief in prospect The necessity of new reports, as statutes accumulate, and 
social, political and finandal relations become more complex, is inherent in the 
very nature of remedial justice. It is like the necessity of new lights for the 
lengthening streets of an expanding city ; like the demand for additional beacons 
along the new highways of a growing commerce. We also observe the necessity 
in science ; every enlargement of its boundaries calls for more comprehensive 
treatises dealing with new and difficult problems. It becomes us, therefore, to be 
reconciled to affections shared in common with others. Lord Coke thoaght, in 
his day, that no new Reports would be needed ; the Year Book, with Jenkins and 
Eeilway and Braeton and Flete and his own commentaries, solved all difficult 
questions and shed so much of '* the gladsome light of jurisprudence along high- 
ways and into the recesses and by-paths " of judicial learning, that sul»equent 
ages would have nothing to do but walk and study in its illumination. Now onr 
fondest hopes of relief are, that those great luminaries of the days of Bacon and 
Hale and oaunders may become wholly eclipsed and useless ; that it may become 
safe to be ignorant of just what they thought it sufficient to know. But the 
time can never come when it will be safe to he ignorant of the current authorita- 
tive tribunals. 

There are some decisions in this volume which, by reason of their intrinsic im- 
portance and wide and varied application, are worthy of particular notice. In the 
case of the United States v. The Ship Recorder ^ p. 218, the question is elabo- 
rately examined, whether, under the navigation act of 1817, a vessel owned by 
British subjects residing in England^ can be by them employed in importing 
from England to this countiy, the productions of the British West Indies. AX 
p. 450, the important question, whether or not, the sale of a manu&ctuied artade by 
an inventor before he has obtained a patent for the design, is a sale of the design 
itself It would seem that Judge Nelson does not coindde with the opinion ex- 
pressed by the late lamented Judge Woodbury. At p. 251 there is a learned 
opinion holding the insurer liable for an injury inflicted by the vessel insured^ 
upon another vessel, though the collision was caused by the negligence and mtt- 
conduct of the vessel insured. It carries the doctrine further man any other 
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decided case. At p. 280 the novel case is dedded, whether a| condition in a 
poUcj, that the diuin for loss mnst.be made within one year after the accident, is 
valid. This is a case of first impression. At p. 480 there is an important adjudi- 
cation as to jurisdiction in patent cases ; and at p. 414 one still more important, 
to the effect that admiralty has jurisdiction of a claim for services in their nature 
salvage, though performed under an express contract ; which, we believe, is also 
a decision of first impression in this country, and contrary to the English rule as 
previously understood by the professioa Again, in the two cases, pp. 860 and 
669, it was decided (in the latter after very fiill discussion), that a contract to 
CBirry passengers is a maritime contract of admiralty jurisdiction, for a breach of 
which thesldp as well as her owners are liable, to me same extent as if the con- 
tract had been for the carriage of merchandise. This point does not appear to 
have been distincUy presented for judgment in any prior case. But we cannot 
follow these interesting cases further ; the foregoing will suffice for examples. 
Another case, however, at p. 628, is too important to be omitted. The laws ot 
the United States require that defendants must be inhabitants of the district in 
which the suit is brought. It was decided that, within the meaning of this rule, 
a corporation cannot be r^^arded as an inhabitant of any other State than the one 
in whidi it is created. 

This volume is also enriched by a somewhat lengthy commentary by Judge 
Nelson, upon the fugitive slave law, and by directions upon difficult points rela- 
tive to costs and fees in the United States Courts. 

Mr, Blatchford has performed the duties of reporter with care and fidelity. 
He has evidentiy spared no labor to make the numner and method of his volume 
worthy its material ; and his success is highly creditable. 

Now, as the profession will expect Mr. Blatchford to continue reporting Judge 
Nelson's decisions, we desire to make two or three suggestions, parth^ in respect 
to this volume, and in part in reference to reporting generaUy. May it not be 
doubted whether the intrinsic value of the arguments, able as they unquestionably 
are, in the case of Witson v. BousseaUj are worthy the very great space they 
occupy. Much the larger portion relates to &ctB ; by how many will that portion 
be read f Something ma^ be said for them ; but they are not authority, and the 
controverted points they discuss are now settled. Perhaps, too, the Editor's just 
admiration for the distinguished Judge whose decisions he so well reports, has 
beguiled him to insert in this volume a few cases, which deal so exclusively with 
matters of fisct as not to be of very great value for reference. For example, we 
refer to pages 236, 370, and 475. And the suggestion may be extended to the 
note, pp» 461 — 4. 

It is a feult with our reporters generally, that they do not indicate with suffi- 
cient clearness, in the head notes, what has actually been decided and what are 
only dicta. It would be very acceptable to the profession if reporters, in long 
cases, would, under each paragraph of the head note, refer to the page where the 
principle is discussed. To make a correct and really good head note of a com- 
plex case, is no light hibor. It must be something more than an abstract or 
abridgment of the opinion. It must enunciate in tene and perspicuous language 
the questions raised and the principle kid down. It must convey, in a few lucid 
and unequivocal words, the legal idea developed at large in the opinioa Like 
the statue firom the marble block, it must be separated from all that is cumbersome 
and extraneous, and stand ferth, perfect, pure, complete and well defined* 

The volume is printed with dear type unon ffood paper, and is very substan- 
tially bound. We cannot doubt that Mr. Biatcmord will be called upon to con- 
tinue his labors as Reporter. E, 
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Praoticb and Pleading tinder the codes, original and amended, with aj^t^i- 
dix of forms. By H. Whittaker. New York : Printed for the author, and 
sold by the principal booksellers throughout the State. 1852. 

The introduction of the code in 1848, to i}iQ profession, met with litde &Tor ; 
and every subsequent amendment was regarded as a tacit admission that the pro* 
jectors themselves viewed it in the light of an experiment Generally^ it waa 
classed in the category of impracticable theories. A few years' experience has, 
however, brought about a diange of opinion, and there are now to be fbosd 
many among its original opponents who have become not only reconciled to the 
new system, but advocates of it. 

The workings of the code have assumed somewhat of a systematical form, and 
the book of practice above noticed has recently made its appearance, which pio> 
mises not only to be of service to the practitioner, but from its admirable amMc- 
ment, and the judicious discrimination which the author has exercised intta 
selection of his authorities, will furmsh facilities, as well as useful material, to the 
member of any subsequent legislature, to enable him to jud^e &irly of the merits 
of the new system. Mr. Whittaker, the author of the book in question, has not 
only successfully effected his object to furnish a complete book of practice, but he 
has, in so doing, done much towards showing that that system which waa coca 
regarded in the light of a doubtful experiment, may, by a careful reviuon of its 
provisions, become an acceptable substitute for the old one. 



NEW W0RB3 RECEIVED. 

Reports or Cases, adjudged in the I£gh Court of Chancery, before the B^ht 
Honorable Sir James "V^ram, Kn't, Vice Chancellor : By Thomaa Hare, of 
the Inner Temple, Esquire, Barrister at Law. With notes and references to 
English and American dedaions : By E. Fitch Smith, Counsellor at Law. 
Vol. VL 1846, 1847, 1848, 1849.— 10, 11 and 13 Victoria. New York: 
Banks, Gould & Co., 144 Nassau-street Albany : Gould, Banks is Co., 475 
Broadway. 1852. 
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Want of space compels us to omit the reTiews of several works sent us. They 
will appear m our next 
We should like to hear from Maine. 
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LIABILITY OF TRUSTEES FOR IMPROPER INVESTMENTS. 

The Court of Appeals in Chancery in England, have recently 
decided the celebrated case of Robinson v. Robinson, which sets at 
rest a question upon which considerable conflict of authority had 
previously existed, namely, the extent of the liability of trustees 
who being authorised to invest trust funds at their discretion in 
either Government or real securities, are guilty of a breach of trust. 

The following able article on the subject, we take from an English 
law periodical: 

In Marsh v. Hunter (6 Mad., 295), Sir J. Leach held, that in such a 
case the trustees were answerable, not for the amount of stock which 
might have been purchased, but for the principal money lost, on the 
ground that if real security had been taken, the principal money 
only would have been forthcoming to the trust, and that therefore 
the want of real security was all that could be imputed to the trus- 
tees. On the other hand, in a similar case of Hockley v. Bantock 
(1 Russ., 141), in which, however, the previous case of Marsh v. 
Hunter was not cited. Lord Gifford directed an inquiry as to the price 
of 3/. per cent, stock at the respective times when any balances 
should be found to have been in the hands of the trustees ; which 
shows, that in his opinion the trustees were liable to be charged with 
the value of the stock, and not merely with the amount of the prin- 
cipal money lost, for otherwise such an inquiry would have been 
improper. In Watts v, Girdlestone (6 Beav., 188), which is the next 
reported case upon this subject, Lord Langdale, after admitting that 
the question whether the trustees were to be charged with the money 
or stock was of great importance, and taking time to consider his 
judgment, decided that the trustees were answerable, at the option 
of the cestui que trust, either for the sum which was to have been 
invested, or for such an amount of bank 3/. per cent, annuities as 
might have been purchased with the sum at the time when it ought 
to have been invested, according to the trust. And in Ames v. Par- 

VOL. z. 41 
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kimon (7 Beav., 379), upon reconsideration, he retained the opinion 
he had expressed in Watts v. Girdlestonef and thought that case had 
been rightly decided. Subsequently the same question called for a 
decision in a case before Sir J. Wigram, late Vice Chancellor 
{Shepherd v. Mouls^ 4 Hare, 600), who said that the discretion given 
to the trustees to select an investment among several securities made 
it impossible to ascertain the amount of the loss which had arisen 
to the trust fund from the omission to invest ; and that^ unless some 
reason could be shown why the trustees should, at any given mo- 
ment, have chosen one kind of investment rather than another, it 
seemed impossible to say there had been a default by the trustees 
in not having made a particular investment, or what had been the 
definite loss to the trust fund from the omission so to do ; that the 
breach of trust consisted in having made no proper investment— not 
in having omitted to choose the one rather than the other ; and he 
could not see upon what principle the Court was to charge the 
trustees with an accidental improvement in value of one of several 
securities, where the trustees were not bound, in the execution of the 
trust, to select that particular security rather than another ; and 
after remarking that the case was very different from that of giv- 
ing the cestui que trust the option of electing between the interest 
and the profits which a trustee might have made — ^because in one 
case the Court pursued the actual consequences of the breach oi 
trrfst — in the other, by going beyond the recovery of the trust monies 
and interest, it proceeded on grounds purely hypothetical — said that 
he should follow the authority of Marsh v. Hunter ; and Sir J. L 
Knight Bruce, V. C, in Rees v. Williams (1 De G. & S., 314), also 
decided in accordance with the last case. However, Lord Langdale, 
in Ouseley v. Anstruther (10 Beav., 466), refused to deviate from his 
former decisions, and reiterated his opinion, that where an option 
was given to invest either in mortgage or in the funds, and the 
trustee, acting in complete violation of his duty, did neither, the 
cestui que trust had a right to select that investment which would be 
most advantageous to him; and again, in Robinson v. Robinson 
(11 Beav., 371), he decided the same point in a similar way. In this 
state of the authorities the last case was carried before the Lords 
Justices of Appearand fully argued, when Lord Cran worth delivered 
an elaborate judgment, in which he went very fully into the princi- 
ples involved in the question, and after showing that the ground upon 
which a trustee, who had improperly retained trust monies in his 
hands, or by neglect had allowed them to be lost, was liable, at the 
option of the cestui que trust, either for the principal sum retained 
or lost, and interest, or for the amount of 3/. per cent, stock that wonld 
have arisen if the investment had been properly made, in cases where 
he was bound to secure the trust monies permanently for the benefit 
of the cestui que trust, and therefore, in the absence of express 
authority or direction to the contrary, to invest in the 3/. per cents. 
according to a well-established rule of the Court, and in cases where 
the duty of investing in the 3/. per cents, was expressly imposed 
upon him by the terms of his trust, was, that the trustee should not 
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profit by his wrong, said — " If he had done what he was bound to do, 
a certain amount of 3/. per cents, would have been forthcoming for 
the cestui que trust, and therefore, if called on to have such 3/. per 
cents, forthcoming, he is bound to do so, just as, in an ordinary case, 
every wrongdoer is bound to put the party injured, so far as the 
nature of the case allows, in the same situation in which he would 
have stood if the wrong had not been done ; and also showing that, 
where the trustee lent or used trust monies in trade, the cestui que 
trust had a right to charge him not only with the sum lent or used, 
and interest, but also for the profits made in the trade, if it was for 
his interest to do so, on the ground that the employment of the trust 
funds in trade was unwarrantable ; and therefore the trustee should 
not be permitted to rely on his own misconduct in having exposed 
the funds to the risks of trade, as a reason for retaining the extra 
profits, beyond interest, for his own benefit ; proceeded to observe, 
that the ground on which, in all these cases, the right of election in 
the cestui que trust rested wholly failed in the case where a trustee, 
having an option to invest either in the 3/. per cents, or in real secu- 
rities, neglected his duty, and carelessly left the trust fund in some 
other state of investment. In such a case, said his Lordship, the 
cestui que trust cannot say to the trustee, ** If you had done your 
duty I should have a certain amount of 3/. per cents.," or " the trust 
fund would now consist of a certain amount of SL per cents." It is 
obvious that the trustee might have duly discharged his duty, and 
yet no such result would have ensued. Where a man is bound by 
covenant to do one or two things, and does neither, there an action 
ties by the covenantee ; the measure of damage is the loss arising 
by reason of the covenantor having failed to do that which is most, 
not that which is least, beneficial to the covenantee ; and the same 
principles may, perhaps, be applied by analogy to the case of a 
trustee failing to invest in either of two modes equally lawful by the 
terms of the trust. It was contended at the bar, that in such a case 
the trustee has by his neglect lost his right of electing between the 
two modes of investment ; that he was always bound by the trust to 
exercise his discretion in the mode most beneficial for the objects of 
the trust, and that having omitted to do so at the time when the 
option was open to him, he can no longer do it when he is called 
on to account for his neglect, and when he can no longer exercise 
an unbiassed and impartial option. The fallacy of this argument 
consists in assuming that, in the case supposed, the trustee is called 
on to exercise any option at all. He is not called on to exercise 
any option retrospectively, but is made responsible for not having 
exercised it at the proper time — ^for not having made one of two 
several kinds of investments ; and a reason for his being, in such a 
case, chargeable only with the money which should have been 
invested, and not with the 3Z. per cents, which might have been pur- 
chased, is, that there never was any right in the cestui que trust to 
compel the purchase of the 3/. per cents. The trustee is answer- 
able for not having done what he was bound to do, and the measure 
of his responsibilitv should be what the cestui que trust must have 
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been entitled to, in whatever mode that duty was performed ; and 
after examining into the ground upon which Lord Langdale is sup- 
posed to have proceeded in the several cases before him, the Court 
arrived at the conclusion that no such right of option as had been 
contended for by the cestui que trust existed, and that the trustee 
was liable only for the principal monies lost, and interest. 



(Sottrt of dSintttCB StncI). 

Before Chief Justice CAMPBELL; and PATTESON, COLERIDGE and WIGHTftfAK, 

Jostices. 

{Sittings in Banc after Hilary Term.) 

Blake v. The Midland Counties Railway Company. — Feb^y 21, 1852. 

COBfPENSATION UNDER STATUTE 9 AND 10 VICT. C. 93. DAMAGES 

PECUNIARY LOSS SOLATIUM. 

In an action by a widow, under fitatute 9 and 10 Vict c. 93, to recoyer compensation for tlia 
iniory resulting to her from the death of her husband by the wrongful act, neglect, or deboh 
of the defendant, the jury, in assessing damages, are confined to injuries of which a peenni- 
ary estimate may be made, and should be directed that they are not to take into thor ooo- 
sideration the mental sufferings of the plaintiff. 

This was an action on the case brought by the plaintiff, as the 
widow and administratrix of her deceased husband, to recover com* 
pensation under stat. 9 and 10 Vict. c. 93. On the trial before Parke, 
B., at the Derbyshire Summer Assizes in 1851, it appeared that the 
deceased was travelling by the Midland Counties Railway in May, 
1851, when an accident occurred to the train, by which he was killed. 
It was admitted that there was negligence on the part of the defend- 
ants. For the purpose of the damages, evidence was given by the 
plaintiff of the average income of the deceased from the profits of 
a mercantile business carried on by the firm to which he Delonged, 
and of the value of a house and furniture which belonged to bim. 
It appeared that the plaintiff married the deceased without any for- 
tune, and that there had been a child of the marriage, which had 
died. There having been no settlement on the marriage of the 
plaintiff with the deceased, she was entitled to dower out of his real 
estate ; and the deceased having died intestate, she was entitled to a 
distributive share of his personal estate, besides the profits of his 
share in the business, which she was to receive for five years after 
his death. Evidence was also given by the defendants of the terms 
upon which the plaintiff and the deceased lived together. The 
learned judge, in summing up to the jury, stated, in the first instance, 
his opinion, that on the true construction of stat. 9 and 10 Vict. c. 93, 
the claim of the plaintiff must be limited to the pecuniary injury 
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resulting to her from the death of her hoaband. Subsequently, in 
directing them on the question of damages, he stated that at common 
law this action was not maintainable ; and one reason why it was 
not maintainable was, that it was considered impossible to form an 
estimate of the value of human life, either to a man himself, or those 
related to him, the maxim being, '* estimatio vitee nulla est ;" that for 
his own part, he thought there was great difficulty in applying any 
other test but the pecuniary loss which the plaintiff had sustained by 
the death of her husband ; but that it was their duty to assess the 
damages, and that it was competent to them to give such damages as 
they might think proportioned to the injury sustained. The jury 
gave a verdict for 4000/. which the learned Judge reported that he 
considered too large, if the damages were to be calculated upon the 
principle of pecuniary compensation. In the following Mich. Term 
(Nov. 6), 

Sir F. Kelly moved for a new trial, on the ground of misdirection 
and of excessive damages. — [Lord Campbellf C. J. — The Court is 
very reluctant to interfere in a case of this sort, unless it is doubtful 
what principle for calculating the damages has been laid down to 
the jury.] — Rule nisi. 

At the sittings in Banc after last Hilary Term, 

Sir F, Thessiger, Mellor^ Miller, Serjt., and Solly Flood showed 
cause. — ^Until the passing of stat. 9 and 10 Vict. c. 93, this anomaly 
existed in the law, that a person was liable for the least injury he 
inflicted by negligence; but if death ensued, he was exempt from 
liability. The act to abolish deodands, 9 and 10 Vict. c. 62, passed 
pari passu with stat. 9 and 10 Vict. c. 93. [Lord Campbell, 0. J« — 
There was a strange peculiarity in the law of deodands : the chattel 
which caused the death was only a deodand if the death was purely 
accidental ; if there was negligence, the deodand could not be sup- 
ported]. The law of Scotland, following the civil law, takes cog- 
nisance of the loss and suffering of the family of a person killed, 
and gives assythment, which is a solatium as well as an indemnifi- 
cation for damage, and the right of action is with the wife and family 
of the deceased. (Bell's Principles of the Law of Scotland, 749^ 750, 
4th ed.). [They also cited Erskine's Inst., 592, note 13; Dictionary 
of Decisions, a. d. 1542, vols. 31, 32, '^ Reparation ;" Drumtnand v. 
MacgregoT (Id., a. d. 1812-1814, p. 232) ; and Sir J. Campbell, A. G., 
in Duncan v. Findlater (6 CI. and Fin. 894, 898).] Scotland is ex- 
cepted from the operation of stat. 9 and 10 Vict. c. 93, which shows 
the intention of the Legislature to assimilate the law of England to 
that which prevails in Scotland. The statute is a remedial law, and 
to be construed liberally, as was stat. 4 Edw. 3, c. 7, de bonis aspor- 
tatis in 'vita testatoris (1 Wms. Exors. 669, 4th ed.) ; and that act 
gave to the jury the jurisdiction of determining the amount of the 
damages. Sect, 1 defines the circumstances under which the action 
may be maintained. Sec. 2 enables the jury to take into considera- 
tion the whole loss arising from the death of the party^ in the fol- 
lowing words — '^ Such damages as they may think proportioned to 
the injury resulting from such death to the parties respectively for 
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whom and for whose benefit such action shall be bronght.** The 
word '' injury ^ is not confined to pecuniary damage (8 Bl. Com., 139). 
[Lord CamjAell, C. J. — Strictly, injuria is opposed to pecuniary loss ; 
there may be injuria absque damno, and injuria and damnum must 
concur to found some actions.] An action lies by the husband for 
the battery of his wife, or for enticing away his wife, whereby he 
has lost the comfort and society of his wife {Guy v. Livesey^ Cro. 
Jac, 501 ; Hyde v. Scyssor^ Id., 538 ; Wimmore v. Ureenbankf Willes, 
577) ; and therefore, in an action by the husband, under this statute, 
for compensation for the death of his wife, he would be entitled to 
recover more than the mere pecuniary loss. If the construction con- 
tended for by the other side is adopted, a husband will be disabled 
from bringing any action under the statute in all cases in which he 

sustains no pecuniary loss by the death of his wife. [Coleridge, J 

Do you say that consideration is to be had of the moral qualities 
of the husband? Wightman, J. — May the defendant show, in 
reduction of damages, that by reason of the bad character of the 
husband the plaintiflT was entitled to less damages ?] In principle, 
there is no reason why such evidence should not be given, as in an 
action for criminal conversation. [Coleridge^ J. — Suppose A. and B. 
are killed, A. leaving a wife and ten children, and B. leaving a wife 
only, is a difierent amount of damages to be given in the two actions 
brought by the parties injured by their death ?] Yes. [Lord Camp-^ 
bell, C. J. — The shareholders would say that was a great hardship, 
because they received the same fare from A. and B. Patteson, J. — 
Suppose the wife who is killed had no property, if the husband is 
entitled to bring an action under the statute, he must, by sect % 
clothe himself with the character of administrator.] That would be 
only for the purpose of becoming dominus litis. [Patteson^ J. — 
By sect. 3, the action must be brought within twelve calendar months 
after the death of the deceased ; and therefore, in the case of an 
action for compensation to a child for the death of its parent, it might 
be necessary to take out administration durante minore setate.] By 
sec. 2, '* every such action shall be for the benefit of the wife, hus- 
band, parent, and child of the person whose death shall have been 
so caused;" and by the interpretation clause, sect. 5, the word 
** parent " includes " grandfather and grandmother," and the word 
** child " includes *• grandson and granddaughter ;" but it very sel- 
dom happens that the grandfather sustains pecuniary loss by the 
death of the grandson ; and often no pecuniary loss is sustained by 
the husband on the death of his wife. If the action had been 
intended to be in respect only of a loss to the estate, brothers and 
sisters, and uncles and aunts, would have been mentioned, because 
they are amongst the next of kin, and entitled to a share in the dis- 
tribution or the estate of the deceased. Sect. 4 requires the plain- 
tiff to deliver a full particular "of the nature of the claim in respect 
of which damages shall be sought to be recovered." [Patteson, J. — 
In this action I ordered further particulars of the pecuniary loss to 
be delivered by the plaintiff. I nave never seen a particular stating 
a claim for loss of consortium.] No question was raised at the triid 
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as to the plaintiff being confined by the particulars of her claim. 
In GUlard v. The Lancashire and Yorkshire Railway Company (12 
Law T., 356), where Pollock, C. B., ruled that the damages must be 
confined to the mere pecuniary loss sustained by the death of the 
deceased, the amount of the damages given by the jury was satisfac- 
tory to the plaintiff, and therefore no bill of exceptions was tendered. 
In Armsworth v. The South^Eastem Railway Company (11 Jur., 758), 
Parke, B., advised the jury to give what they considered a fair com- 
pensation. [Coleridge^ J. — In a case before me at chambers, of an 
action upon this statute, after taking the best advice I could, I struck 
out a plea which stated that no injury had been sustained, because I 
considered that injury was the cause of action.] 

Humfreyt Macaulay, and Boden^ contra. — Stat. 9 and 10 Vict, 
c. 93, introduces a principle new to the common law, and therefore 
is not to be construed liberally. [Lord Campbell^ C. J. — Stat. 4 Edw., 
3, c. 7, was against the principle of law actio personalis moritur 
cum persona.] If two persons are killed by the same accident, the 
pecuniary loss to the surviving relatives is easily ascertained, and 
under sect. 2 the amount will be divided amongst them by the jury, 
according to the circumstances of each. Suppose the death of a 
father leaving twelve children, whom he supported by his profes- 
sional labor, each would receive a share equal to one-twelfth ; but if 
compensation is to be given for anguish of mind, each would be 
entitled to the whole. [Colerid^e^ J. — Suppose the father educated 
his children himself, each child would sustain a grievous injury, 
though not a pecuniary loss. According to your construction, if a 
tenant for life was killed, his eldest son, who succeeded to his estates, 
would sustain no pecuniary loss from his death, and could not reco- 
ver any damages.] He might recover the amount of the funeral 
expenses. Would the defendants be entitled to show in this action 
that the husband was profligate, and deserted his wife and family ? 
[Lord Campbell, C. J. — ^If the executor claimed on the ground of the 
loss of the husband's support, that evidence would be admissible ; 
but the executor is not bound to make a claim for solatium, and it 
would be easy to frame the particulars of the nature of the claim so 
as to exclude it.] The classes of persons for whose benefit the act 
states that the action shall be brought, and the classes of persons 
excluded from that benefit, show that compensation for anguish of 
feeling was not contemplated by the Legislature ; those members of 
a family who are peculiarlv dependent upon the person killed are 
included in the act, while brothers and sisters are excluded. Also, 
the action is to be brought in the name of the personal representa- 
tive of the deceased. [Lord Campbell, C. J, — The object of that 
olause was, that only one action should be brought by a person rep- 
resenting the rights and claims of all the parties entitled to com- 
pensation.] The word " injury," in sect. 2, means a pecuniary loss ; 
as the word ** interest," in stat. 14 Geo. 3, c. 48, relating to insurances, 
means •' pecuniary interest" {Halford v. Kymer, 10 B. and Cr., 724). 
The Judge ought to have directedf the jury more precisely. In Elliott 
v. 7%e i^uth Devon RaUway Company (2 jSzch., 725), it was held that 
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the Judge ought to have given them such a defiaition of the yn'ovA 
^ town "* as would have enabled the jury to decide the issue iirhe- 
ther the railway passed through a '' town " within the meaning of 
sect. 11 of the Railway Clauses Consolidation Act, 8 and Yict 
c. 20. Cur. adv, vulL 

Coleridge, J., now delivered the judgment of the Court. — ^This 
case turns entirely on the construction of the recent statute, 9 and 
10 Vict. c. 93 ; and the important question is, whether the jury, in 
giving damages proportioned to the injury resulting from the death 
of the decesised to the parties for whose benefit this action is brought, 
are confined to injuries of which a pecuniary estimate may be made, 
or may add a solatium to those parties in respect of the mental suf- 
fering occasioned by such death. 

The plaintiflTs counsel, in support of the latter alternative, have 
mainly relied upon certain decisions of the Court of Session in Scot* 
land, which they have very properly brought to our notice. If those 
decisions had been pronounced upon a law common to both parts of 
the United Kingdom, we should have been equally ready to be bound 
by them as if they had been pronounced by the Courts in Westmin- 
ster Hall. But it is expressly enacted, that the stat. 9 and 10 Vict, c 
93, shall not apply to Scotland ; and the Scottish law of assythment 
is wholly alien to the common law of England. In this, as in other 
instances, an improvement in our law may have been suggested by 
the existing code in Scotland, but may have been adopted with modi- 
fication. It is quite clear that the law of assythment has not been 
introduced into England in its full latitude or compensation for the 
loss of a parent *^ by wrongful act, neglect, or default," would be due 
to illegitimate as well as legitimate children, and the amount of the 
compensation would depend upon the extent of the culpa proved ' 
against the parties from whom a compensation is claimed. It may 
be, though we need not afiirm, that those decisions are in strict con- 
formity to the law of Scotland, and would all have been affirmed on 
appeal to the House of Lords, but they can be of very little assist- 
ance to us in construing this act of Parliament. When we are per- 
forming this duty, our only safe course is to look to the langruage 
which the Legislature has employed. 

The title of the act may be some guide to its meaning, and it is 
'• An Act for compensating the Families of Persons killed by Acci- 
dents,'' not for solacing their wounded feelings. Reliance was placed 
upon the 1st section, which states in what cases the newly-given 
action may be msiintained, although death has ensued^ the argument 
being, that the party injured, if he had recovered, would have been 
entitled to a solatium, and therefore so shall his representative on his 
death. But it will be evident that this act does not transfer this right 
of action to his representative, but gives to the representative a 
totally new right of action on diflTerent principles. Sect 2 enacts, 
that '* in every such action the jury may give such damages as they 

» See RHf, t. Cottk_{lB Jar., 731). 
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may think proportioned to the injury resulting from such death to 
the parties respectively for whom and for whose benefit such action 
shall be brought." The measure of damages is not the loss or suf- 
fering of the deceased, but the injury resulting from his death to his 
family. This language seems more appropriate to a loss, of which 
some estimate may be made by calculation, than an indefinite sum, 
independent of all pecuniary estimate, to soothe the feelings. The 
division of the amount strongly leads to the same conclusion — *^ And 
the amount so recovered shall be divided amongst the before-men- 
tioned parties, in such shares as the jury by their verdict shall find 
and direct." By what rule ought the jury to be guided in this appor- 
tionment ? Are they to inquire into the degree of mental anguish 
which each member of the family has suffered from the bereave- 
ment? Then, not only a child void of filial piety, but a lunatic child, 
and a child of very tender years, and a posthumous child, on the death 
of a father, may have something for pecuniary loss, but cannot come 
in pari passu with the other children, and must be cut off" from the 
solatium. It seems to us, that if the Legislature had intended to go 
to the extreme length, not only of giving compensation for pecuniary 
loss, but a solatium to all the relations enumerated in sect. 5, viz. : — 
father and mother, and grandfather and grandmother, and stepfather 
and stepmother ; son and daughter, and grandson and granddaughter, 
and stepson and stepdaughter — language more clear and appropriate 
for this purpose would have been employed. 

An argument has been drawn from sect. 4, which requires the 
plaintiff* to deliver a particular '' of the nature of the claim in respect 
of which damages shall be sought to be recovered," as if it were so 
much for pecuniary damage, and so much for solatium. But these 
words will be abundantly satisfied by a statement of the manner in 
which the pecuniary loss to the different persons for whom the action 
is brought is alleged to have arisen. 

We conceive that the Legislature would not have thrown upon the 
jury such great difficulty in calculating and apportioning the sola- 
tium to the different members of the family without some rule for 
their guidance. Where an action is brought by an individual for a 
personal wrong, the jury, in assessing the damages, can with little 
difficulty award him a solatium for his mental sufferings, along with 
an indemnity for his pecuniary loss. There may be a calculation of 
the pecuniary loss sustained by the different members of a family 
from the death of one of them ; but if a jury were to proceed to 
estimate the relative degrees of mental anguish of a widow and 
twelve children from the death of the father of the family, a serious 
danger might arise of damages being given to the ruin of the de- 
fendants. We must recollect that the act we are construing applies 
not only to great railway companies, but to little tradesmen, who 
send out a cart and horse under the care of an apprentice. 

For these reasons, we are of opinion that the learned Judge at 
the trial ought more explicitly to have told the jury, that in assessing 
the damages they could not take into their consideration the 
mental sufferings of the plaintiff from the loss of her husband \ 

▼Ob z. 43 
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and that as the damages certainly exceed any loss sustained by 
her, admitting of a pecuniary estimate, they must be considerra 
excessive. 

The rule for a new trial must, therefore, be absolute, on the 
ground of misdirection. — Rule absolute. 



IS. % Qixftntst dotnrt. 

December General Term, 1851. 

Before DX7ER and CAMPBELL, Jnstioea. 

Edward Cook, Respondent, against Elisha C. Litchfield, AppeUani. 

PROMISSORY NOTE CONTRACT OF ENDORSEBffENT — TRANSFER — PROTEST 

NOTICE — ^PENDENCY OF SUIT FOR SAME CAUSE OF ACTION IN 
U. S. COURT, OR OF ANOTHER STATE. 



The rule that the liability of an endorser is governed by the law of the place where the i 
meat ia made, means the contract of endorsement, not the mere act of writing the \ 
upon the back of the instrument 

There is no contract binding the endorser until the note or bill upon which his nai 
is transferred for a good consideration to a third person. 

HM^ that as the promissory notes in suit had no validity until they were transferred to a third 
person in the city of New York, the liability of the ddTendant as an accommodation endoner 
was governed by the law of this State, not by that of Michigan, where the note* wen 
executed. 

In this State the Uiw is settled, that every notice to an endorser is to be deemed snfficieDt, 
which expressly or by a reasonable intendment gave him information of the dishonor oC the 
bill or note on which the suit is founded. 

Where an uncertainty in the application of the notice arises from extrinsic fiusts, the qiMsliia 
of its sufficiency is a question of law to be determined by the Court alone. 

Where no uncertainty arising from extrinsic facts ia alleged to exist, the burthen of proof lies 
upon the defendants ; the existence of the facts will not be presumed. Hence, the descrip- 
tion of the note in the notice, although incomplete, is sufficient if it correspond with, the 
note in evidence, unless it is proved by the defendant that there was some other note to 
which the description would equally apply. 

Notice that the bill or note was duly proieaUd, b notice of its dishonor, i. e., that payment 
was duly demanded at the proper time and place, and refused. 

The pendency of another suit for the same cause of action in a Court of the United States, or 
of another State, is no defence, either as a bar or in abatement. The law in this Tesped, has 
not been altered by the code. 
' Judgment for plaintiff affirmed with cortts. 

The complaint states the making of four promissory notes, by 
Joshua L. Carew, dated April 2, 1849, payable to Elisha G. Litch- 
field or order, for 6740 each, with interest from date, and payable 
severally, nine, ten, eleven, and twelve months after date ; the en- 
dorsement of the notes by the defendant to one Ryckman, and by 
him to the plaintifi*; and presentment and demand of payment of the 
notes at maturity, non-payment, and notice to the defendant ; and 
claims judgment for the principal and interest of the notes, and 
charges of protest. 

The answer controverts presentment, demand, and notice ; the 
receipt of proper notices ; and all indebtedness of defendant upon 
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the notes ; and states the bringing of another suit by the plaintiff, 
against the defendant, before the commencement of this action, in 
the Circuit Court of the U. S., for the District of Michigan, on the 
eleven months' note ; the personal service of process on the defend- 
ant, and his appearance therein ; and the continuing pendency of the 
suit undetermined ; and the defendant takes objection to the com- 
plaint because of such pending suit. 

The answer also states another like suit in the same Circuit Court, 
on the twelve months' note, commenced April 11, 1850, and objects 
in like manner to the complaint : 

And also states a third like suit, in the same Circuit Court, on the 
remaining two notes, commenced April 16, 1850, and objects in like 
manner to the complaint : 

And also states, that at the time of the commencement of such 
suits, the plaintiff was a resident, inhabitant, and citizen of New- 
York, and the defendant of Michigan, and the Circuit Court has full 
jurisdiction of amount, subject matter, and parties, and takes objec- 
tion to the whole complaint, on account of the pendency of said 
three prior suits. 

The reply states, that since this action was brought, and about 
January 1, 1851, the actions in the Circuit Court were duly discon- 
tinued and dismissed, and notice given to the defendant, that they are 
not now pending. 

The action was tried at the June Special Term, before Mr. Justice 
Paine, and a jury. 

Proof was given of the promissory notes mentioned in the com- 
plaint. It was also proved by the testimony of a Notary Public that 
each of the said notes on the day when it became payable was pre- 
sented at the Bank of New York, in the city of New York, and pay- 
ment demanded of the teller, which he refused to pay ; and that on 
the following morning a notice signed by the said Notary Public 
was deposited in the New York postoffice, addressed to the defend- 
ant at Detroit, Michigan ; that only one such notice was sent for each 
note; that said notices consisted of printed blanks filled up in manu- 
script, and there is a blank space of several lines in the printed blanks 
between the words, *' dated " and " endorsed ;" and that the notices 
produced by the defendant's counsel and in evidence on the trial, are 
the same which were so sent. The following is the form of the 
notices sent : 

•« New York, Jan. 5th, 1850. 
*' $740, and interest. 

** Please to take notice that a promissory note, made by J. L. Care w, 
for $740, with interest, dated April 2d, 1849, endorsed by you, was, 
on the day that the same became due, duly protested for non-pay- 
ment ; and thfit the holders IpQk to you for the payment thereof. 

*• Your obedient servant, 

"John T. Irving, 
^* Notary Public, Mechanics' Bank, 
"Attorney and Counsellor, 
" No. 7 Nassau-street." 
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It was admitted by the respective counselythat the defendant lived 
in Detroit, Michigan, at the time of the date and endorsing of the 
notes, and thence until the time of the last notice, that his residence 
was there ; and that the general residence of Joshua L. Carew, the 
maker of the notes, was in Detroit, during the same period. 

Proof was also adduced that Joshua L. Carew lived at Detroit* 
Michigan, in the spring of 18499 and that Garrett W. Ryckman then 
lived in this city. That the firm of Yelverton & Fellowes, of this 
city, received four notes from Mr. Carew, in the spring of 1849, 
enclosed in a letter from Mr. Carew by mail, and that the letter was 
in the handwriting of Mr. Carew. The letter was as follows : 

" Detroit, April 7, 1849. 
" Messrs. Yelverton & Fellows : Gentlemen : — Inclosed, please find 
my notes for $740 each to the order of and endorsed by E. C. Litch- 
field, Esq., payable at the Bank of New York, in the City of New 
York, with interest at 9, 10, 11 and 12 months each, which please 
hand over to Mr. G. W. Ryckman, upon his giving a receipt in full 
for the same. Please forward the receipt to me by mail.** 

It was further proved, that the notes were received in that letter 
and delivered to Ryckman in this city, and that a receipt was for- 
warded to Carew, at Detroit ; that the notes produced were similar 
in all respects to those received. The testimony as to the delivery 
of the notes to Ryckman, taking his receipt and forwarding same, 
and as to the similarity of the note«, was objected to by the defend- 
ant's counsel as inadmissible. 

It was further proved, that in January, 1851, the actions in the 
Circuit Court were discontinued. 

The Court then ordered that all the foregoing objections taken 
by the defendant to questions and evidence, be overruled, and that 
the evidence taken, subject to such objections, be admitted ; to which 
decision the defendant's counsel excepted. 

The defendant's counsel then moved that the plaintiff* be nonsuited, 
on the ground that he had not proved the giving of any sufficient 
notices of presentment, demand and dishonor of the notes, to charge 
the defendant as endorser, and that the notices above set forth did 
not describe the notes with certainty, nor distinguish between the 
diff*erent notes, nor show when the presentment or demand was made, 
nor where it was made, nor that the same was made af all, and 
said notices were insufficient on their face to charge the endorser, 
and that the endorser was not charged because the notices were not 
sufficient by the laws of Michigan, as well as because they were not 
sufficient by the laws of New York. The Court refused to nonsuit 
the plaintiff, and the defendant's counsel excepted to such decision. 

The Court then directed the jury to find a general verdict for the 
plaintiff*, for the amount due on the four notes ; to which direction 
the defendant excepted. 

The jury, under the direction of the Court, found a verdict for 
plaintiff, and assessed his damages at $3421 tVv^ ^^^h liberty for the 
Court at the General Term to direct the dismissal of the complaint 
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The case now came on for argument 

Charles Tracy^ for appellant, made and argued the following 
points : 

I. — The notices sent to the defendant were insufficient to charge 
him as indorser, according to the laws of the State of New York. 

1. They do not describe the respective notes with certainty, nor 
distinguish between the four notes of different periods, and maturing 
at different times {Cayuga Co. Bank v. Warden, 1 Comstock, 413). 

2. They do not state when nor where the presentment or demand 
took place {Wynn v. Alden, 4 Denio, 163), 

. 3. It is the province of the Court to determine the question of the 
sufficiency of the notice on its face {Renter v. Downer^ 23 Wend., 
620, p. 626 ; Ranwm v. Mack, 2 Hill, 595, p. 587 ; Dole v. Gold, 5 Bair 
hour, 490). 

II. — ^These notices, being mere notices of protest* were for that 
additional reason insufficient to charge the endorser according to the 
laws of the State of Michigan. 

1. Such is the adjudged law in that State {Piatt v. Drake, 1 Doug- 
lass, 296; Spies v. Newberry, 2 Douglass, 425; Code of Proced* 
ure, § 426). 

2. The decisions of the Federal Court, sitting in Michigan, do not 
depart from the rule of the State Courts, in respect to the point here 
involved. 

3. Nor would the dissent of the Federal Court from a rule of law 
settled by the Supreme Court of law of the State, be any evidence 
that the law of the State was other than what the State Courts had 
so determined. 

III. — The contract of endorsement was made in Michigan, and 
must be interpreted and performed according to the law prevail- 
ing there. 

1. The notes were endorsed at Detroit. This appears from the 
evidence ; the notes were dated there, the maker and endorser resided 
there at the time, the notes were put in the mail at that place, in a 
letter written there, and the receipt for the notes was returned to the 
same place {Pinkerton v. Bailey, 8 Wend., 600). 

2. Notwithstanding that the notes were made payable in the city 
of New York, the contract of the endorser was made at Detroit, and 
is governed by the laws of Michigan {Hicks v. Brown, 12 J. R., 142; 
Amyar v. Sheldon, 12 Wend., 439, p. 443, 444 ; Allen v. Merchants' 
Bank, 22 Wend., 215, pp. 222, 225, 239 ; Bank of Rochester v. Gray, 

2 Hill, 227 ; Story on Prom. Notes, 404, § 339, Nt. 3, p. 406 ; Lowry's 
Adm. V. Western Bank of Georgia, 7 Alabama, 120 ; Dunn v. Adams, 
1 Alabama, 527 ; Cox v. Adams, 2 Kelly, 158 ; Dundas v. Bowler, 

3 McLean, 397 ; Hatcher v. Marine, 4 Devereux, 122 ; Dow v. Rus- 
sell, 12 N. Hampshire, 49; Yeatman v. Cullen, 5 Blackford, 240; Hot- 
brook V. Vibbard, 2 Scanomon, 465 ; Carroll v. Upton, 2 Sandford, 
S. C. R.9 171 ; Andrews v. Herriot, 4 Cowen, 508). 
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3. The contract of the endorser not being written out, is to be sap- 
plied and expressed according to the lex loci contractus. 

An endorsement in Michigan, therefore, is to be filled up with a 
promise by the endorser to pay the note, on condition that it is duly 
presented at maturity, and payment demanded, and is then dishon- 
ored by the maker, and that a notice describing the note, and stating 
that such presentment and demand have been made at the proper 
time and place, and the note was dishonored by the maker, is sent to 
the endorser. It cannot be filled up with a condition that the notice, 
instead of stating such facts, may merely state that the note was 
" duly protested for non-payment " (Hall y. Newcomb^ 7 Hill, 416 ; 
Seabury v. Hungerford^ 2 Hill, 80 ; Loan Co. v. Toumer^ 13 Conn., 
249 ; Cooper v. Earl of Waldegrave, 2 Beavan, 282 ; De la Vega v. 
Vianna^ 1 Bam. and Adol., 284 ; AnsttnUher v. Adair ^ 2 Mylne and 
Kean, 513 ; Watson v. Brewster^ 1 Penn. St. Rep., 381 ; Slocum v. 
Pomeryy 6 Cranch, 221 ; Trimbey v. Vignier^ 1 Bing. N. C, 151 ; 
Chitty on Bills, 507, ed. 1836, by Beebe). 

IV. — The prior suits in the U. S. Circuit Court in Michigan, are a 
defence in this action. 

1. The code of procedure (§ 144, sub. 3, and § 147^ makes no dis- 
tinction between the Courts of this State and those or other States or 
the United States. The terms used indicate an intention to do away 
the old rule, by which the pendency of a prior suit in the U. S. Cir- 
cuit Court was not pleadable ( Wahh v. Durkin^ 12 Johnson, 99). 

2. The plaintifi*, having placed the issue on a discontinuance of 
the former suits after the bringing of this action, was bound to esta- 
blish his reply. 

3. The defendant's mere declarations were inadmissible to prove 
the discontinuance of those suits, and no other evidence on that point 
having been given, the reply was not sustained {Jenner v. Joliffe^ 
6 Johnson, 9 ; Hashrouck v. Baker ^ 10 Johnson, 248 ; Wetland Carud 
Co. v. Hathaway, 8 Wendell, 480). 

William Curtis Noyes, for the Respondents, made and ai^ued the 
following points. 

I. — There is no objection to the judgment on account of the pen- 
dency of the suit in the U. S. Circuit Court, for Michigan (Code, 
§§ 144, 147). 

1st. The pendency of another action in such Court is no objection 
to this action in our own Courts, even if the foreign action had not 
been discontinued {Mitchell v. Bunch, 2 Paige, 620 ; Burrows agt. 
Miller and Miller, 5 Pr. Rep., 51 ; Brovme v. Joy, 9 Johns., 221 ; 
Walch V. Durkinj 12 Johns., 99). 

2d. The discontinuance of that action before trial in this (if pro* 
perly proved) removes all question. 

3d. The discontinuance of that action was properly proven by 
parol {Foster v. Trull, 12 Johns., 456; Cow. and Hill's notes, 
1074, 1076). 

4th. The record now produced is conclusive proof of the discon- 
tinuance, and it is admissible at bar, though not introduced at the 
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Circuit (Cow. and Hiirs notes, 1075 ; Wood v. WiUiams, 14 Wend., 
129: Ritchie and others v. Putnam, 13 Wend., 524). 

IL — ^The notices of dishonor were sufficient by the law of New York. 

1st. It was enough to state that notes were protested {CoddingUm 
V. Davist 3 Denio, 25 ; Cayuga Co. Bank v. Warden^ 1 Comst., 414). 

2d. There was no misdescription, and there was a sufficient descrip- 
tion to identify each note as it became due. 

3d. The sumciency of the notices upon their face is a question of 
law {Ransom and Ramson v. ilfoci, 2 Hill, 587 ; Dole v. Gold, 5 Barb., 
490 ; McKnight v. Lewis, 5 Barb., 685 ; Wynn v. Alden, 4 Denio, 
164 ; Cayuga Co. Bank v. Warden, 1 Comst, 414). 

III. — ^The decisions in New York should control as to the suffi- 
ciency of the notice, because, 

1st. There is no decision nor principle requiring that the form of 
the notice to charge an endorser is to be governed by the law of the 
place where the endorsement was consummated (Story on Bills, 
I 391, 156-157, 176-177, and note 285 . Carroll v. Upton^ 2d Sand. 
Sup. Ct., 172). 

2d. This was in truth a New York contract, because, 

1st. The contract on which the notes were to be delivered was 
made and to be performed here, and was actually performed here. 

2d. The endorsement was delivered here, and never became effect- 
ive as an endorsement until such delivery. 

3d. The money was payable and the endorsed contract was to be 
performed here. 

4th. So the condition, upon performing which the endorser became 
bound, viz. : the use of due diligence to give him notice of the dis- 
honor of the notes, was to be performed here by the holder (Pothier 
on Obli., Pt. 1, Ch. 1, §1, Art. 2 ; Grotius Jib., 2, Ch. 2 ; Chitty on 
Contr., 12, 5 Am., from 3d London ed. ; Rutledge v. Grrant 15, E. C. 
L. R., 99; Mactier y. Frith, 6 Wend., 103, 113, 114, 139; Cox v. 
Tracy, 7 E. C. L. R., 163 ; Cox v. Vie United States, 6 Peters, 171 ; 
Adams v. Jones, 40 E. C. L. R., 189 ; Duncan v. United States, 7 Pe- 
ters, 448, 449 ; Bank of Augusta v. Earle, 13 Id., 532, per Sargeant 
arguendo. 

IV. — If this contract be viewed as made in Michigan, and if the 
law of Michigan is to govern it, then it is insisted that the decision 
of Piatt V. Drake, is not a sound and reliable exposition of the true 
rule of the. Commercial Law. 

1st. It does not rest upon statute- 

2d. It was an innovation upon the former course of decisions, and 
is even now anomalous. 

3d. It is unreasonable in itself. 

By the Court — Diter, J. — ^It is not necessary to deny that the lia- 
bility of an endorser is governed, in all cases, by the law of the place 
where the endorsement is made, provided we understand by endorse- 
ment, the contract itself, not the mere act of writing the name upon 
the back of the instrument ; and such, we cannot doubt, is the mean- 
ing of the rale. The liability of an endorser arises solely from his 
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contract, and it is his contract that the local law defines and controls. 
It matters not when, or where, his name may have been endorsed, 
literally speaking, since there is no endorsement, binding him as a 
contract, of the promissory note or bill of exchange on which his 
name appears, until it is transferred to a third person with the intent 
of enabling him to enforce its payment. The place of this effectaal 
transfer is, therefore, the place of the contract, and the law which 
there prevails, that which governs its construction. In this case there 
was no transfer of the promissory notes upon which the action is 
founded at Detroit. So long as they remained there, there was no 
contract creating any liability on the part of the defendant. There 
was no transfer of the notes until they arrived in this city; no con- 
tract until they were accepted here by Ryckman, the first endorsee, 
in satisfaction of a debt. It is plain that the defendant was an 
accommodation endorser, and when he returned the notes with his 
name to the maker, as no restriction was imposed, he gave him an 
unlimited authority to use them, for any purpose, that his convenience 
or interest might require. In judgment of law, therefore, it was by 
the authority and with the consent of the defendant that the not^ 
were passed into the hands of Ryckman, and the agent, who made 
the transfer, was his agent, as well as of the maker. As ^i /acit 
per alium f acit per se, the endorsement as a contract was just as cer- 
tainly made in this city, as if the transfer which gave a title, had 
been made here, by the defendant in person. Hence it is needless to 
inquire whether the notices sent to the defendant were sufficient to 
charge him as an endorser, according to the law of Michigan, as 
lately expounded by its Supreme Court, since the law of this State, 
not that of Michigan, is the " lex loci contractus *' that we are bound 
to follow. 

Adopting then our own law as the rule of decision, it seems to ns, 
that the right of the plaintiff to maintain this action cannot reasons^ 
bly be doubted. We deem it quite unnecessary to cite authorities to 
prove that, in this State, the law is settled, that every notice to an 
endorser must be deemed sufficient, which, expressly, or by a reasona* 
ble intendment, conveys to his mind all the information that he was 
entitled to have, and that where no doubts are raised by extrinsic 
facts, the question of its sufficiency is to be determined exclusively 
by the Court — where there are no disputed facts, it is purely a ques- 
tion of law. 

The information which in an action against the endorser, it must 
be proved) was given, is that of the dishonor of the particular note 
upon which the action is founded. The notice of protest must there- 
fore contain such a description of the note, as might have enabled 
the endorser to ascertain its identity, and must also communicate the 
fact of its dishonor, that is, that on the day when it fell due, pay- 
ment was demanded and refused. 

We are to inquire, then, whether these requisites are found in the 
notices that were given in evidence upon the trial, and, for the pre- 
sent, we confine our remarks to the notice relating to the first of the 
four notes that fell due — ^that payable nine months after date* The 



^TBE N£W.T0RX t£GAL OBI^RVER. 887 

N. T. Saperior Court— Edward Cook against Elisha C. Litohfield. 

description of the note, it must be admitted is not complete, since it 
omitted to state the time when and the place where it was payable, 
bnt these omissions are quite immaterial, if the facts which are 
stated were alone sufficient to convey all the necessary information. 
It is not to a stranger, it must be remembered, that the notice is ad- 
dressed ; but to a person whom the law presumes to have had a dis- 
tinct recollection of the tenor of every note then outstanding which 
he had endorsed, and the question is, whether with this knowledge he 
could have experienced any difficulty in referring the notice to the 
particular note that was intended. The notice states expressly the 
date of the note, the name of the maker, the sum for which it was 
given, and that it bore interest, and by implication that it was paya- 
ble in this city, since it was from this city that the notice of its pro- 
test was sent, and in all these particulars the notice corresponds 
exactly with the note in evidence, and which the defendant knew he 
had endorsed. Hence, unless the defendant had endorsed other 
notes, one or more, dated on the same day, for the same maker, for 
the same sum, with interest, and payable in this city at the same 
time, it is impossible that even a momentary doubt could have been 
entertained by him as to the particular note that the notice described. 
He knew at once that it was the note in suit, if there was no other 
to which the description could possibly apply. 

These observations are not answered by saying that the defendant 
may have endorsed other notes of the like tenor, and that an uncer- 
tainty in the application of the notice may thus have arisen. We 
have no right to act upon such a presumption. If such was the fact 
it was in the power of the defendant to prove it, and it was upon him 
that the law cast the burthen of proof. As the proof has not been 
given, the maxim applies that ** de non apparentibus et rum existenti- 
bus eadem est ratioJ* 

In the case of Shelton v. Braithwaite (7 Mees. and Wels., 436), the 
notice of a dishonor of an inland bill of exchange given by the holder 
to the drawer, contained no other description of the bill than this, — 
" Your draft on A. B. is dishonored ;" yet the Judges of the Exche- 
quer were unanimously of opinion that the notice, taking into con- 
sideration the previous knowledge of the defendant, was sufficient to 
charge him. The ground of the decision was, that where an uncer- 
tainty in the application of a notice, arising from extrinsic facts, is 
alleged to exist, the burthen of proof lies upon the defendant : the 
existence of such facts will never be presumed. In the particular case 
it was said by Baron Alderson — and similar remarks were made by 
the other Judges — that, if the defendant had drawn any other bill upon 
A. B., which was then outstanding, the fact and the means of prov- 
ing it were peculiarly within his knowledge, and it was by him that 
the proof ought to have been given. In the absence of contradictory 
proof, it was a reasonable inference that there was no other bill than 
that declared on, to which the description in the notice could apply 
This decision was followed by the same Court in Stockman v. Parr 
(11 Mees. and Wels., p. — -), and both these cases are cited with 
approbation by Mr. Justice Jewett, in delivering the judgment of the 

VOL. X. 43 
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Court of Appeals, in the case of the Cayuga Bank t« Warden^ 
I Comst., 414. 

The other objections to the sufficiency of the notice, that it states 
neither the day nor the place of a demand of payment, nor, indeed, 
that such a demand was made at all, will be disposed of in few- 
words. As the defendant must have known that the notice related 
to the first of the notes that fell due, we are bound to say that he 
also knew on what day and at what place it was payable, and an 
express communication of these facts was therefore useless. And 
that a demand of payment was made on the proper day, and at the 
proper place, and was refused, are facts, which by a necessary im- 
plication, were communicated by the declaration that the note ** was 
on the day that the same became due duly protested for non-payment." 
It is true that a protest of a promissory note is not, like that of a 
foreign bill of exchange, necessary to be made in order to charge an 
endorser, but it is equally so, that, in all csises, when it is made, it not 
merely implies, but asserts, the existence of the facts upon i^hich 
alone it can properly be founded. A protest is a declaration in 
writing, made by a public officer under his oath of office, that the 
bill or note to which it relates was, on the day it became due, duly 
presented for payment, and that payment was refused ; and a notice 
of such a protest is not merely a notice that this declaration was 
made, but that the facts so declared had really occurred. 

That such is the construction of the notice when it relates to the 
protest of a bill of exchange is not denied, and we own that we are 
at a loss to understand why the same construction should not be 
given to it when it relates to the protest of a promissory note. That 
in the last case a protest is unnecessary neither alters the nature of 
the act performed, nor the intent and object of its communication to 
an endorser. When he is told that the note is protested^ he is told in 
language which he is bound to understand, that it is dishonored, for 
it is this sense that the usage of all engaged in commerce has stamped 
upon the words. The decision of the Supreme Court of Michigan in 
Piatt V. Drake (1 Doug., 296), which we have been urged to follow, 
is directly opposed to that of the Supreme Court of the United States 
in Mills v. Bank of the United States (11 Wheat., 431) ; and in our own 
Courts. The language of the Judges, we believe, has uniformly been 
that notice of the protest of a promissory note is equivalent to 
notice of its dishonor. At any rate, it is this construction that we 
consider as established beyond the reach of further question by recent 
decisions in the Court of Appeals {Coddington v. Davis^l Comst., 36; 
Cayuga Bank v. Worden, Id., 414). 

'The observations that have been made to prove the sufficiency of 
the first notice, apply with equal force to each that follows. They 
are all expressed in the same words, and each of them bears date on 
the day when the note to which it refers became due ; nor can we 
doubt that in each case, the note thus arrived at maturity was under- 
stood by the defendant to be the note dishonored. That he was in 
fact misled is most improbable ; that he ought not to have been mis* 
led, is quite certain. 
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The last objection to the plaintiff's recovery, the pending of a prior 
suit for the same cause of action in the Circuit Court of the U. States 
in Michigan, we should not have hesitated to overrule, even had no 
evidence been given of the discontinuance of the suit. The provi- 
sions of the code have not altered the rule of law that the pendency of 
such a suit in a Court of the U. S., or of a sister State, is no defence 
(Brown v. Joy, 9 John., 221 ; Wakh v. Durkin, 12 John., 99). 

These provisions relate to the mode of stating the pendency of a 
prior action in those cases in which the defence may be legally ad- 
mitted. The design of the code was to change the rules and forms 
of pleading, not the rules of law, or evidence, nor should a construc- 
tion by which a change of this character may be effected ever be 
given to its provisions, unless where the language is so explicit as to 
admit no other interpretation. The same question arose and was 
decided, as we now decide it, in the case of Burrows v. Miller (5 How. 
Pr. Rep., 51), and the reasoning of the learned Judge who made that 
decision commands our entire assent. 

The judgment of the Special Term is affirmed with costs. 



{Special Term, IBth August, 1852.) 

Before Mr. JUSTICE D17SR» 

Gborob W. Bowman against Henrt Bhsldon and others. 

MOTION TO 8TRKE OUT — TrfLE OF AFFmAVrT — ^TIMB FOR ANSWERING 

COMPLAINT. 

The title of an affidavit embraces the name or style of the Court as well as the name of the 
parties. Henoe an error in the name of the Court when it is certain that the party upon 
whom the affidavit was served eonld not have been misled, is to be disregarded, under § 406 
of the code. The denial of a motion by the defanlt of the moving party, is not a bar to its 
renewal when the dcfimlt is excused. When there are several grounds upon which a motion 
may be made, that upon which the moving partv means to rely must be specified in the 
notice. The 43d rule of the Supreme Court, as pUunly applicable, is binding upon the Supe- 
rior Court Hence notice of a motion to strike out matter from a complaint which was 
s'drved more than twenty days after the service of a complaint held to be irregular and void. 
An extension of the time to answer, is a waiver of all objections to the complaint, and a bar 
to a motion to strike out irrelevant matter, nnleea the right to make the motion is expressly 
^ven. 

This was an application on the part of the defendants to strike out 
certain parts of the complaint. The parts proposed to be stricken out 
were specified in the notice, but the grounds of the motion were not 
stated. 

The time for answering the complaint expired on the 30th of July, 
and on the 27th of July, the defendants obtained an order extending 
the time to answer for thirty days, but the order contained no enlarge- 
ment of the time for making this or a similar motion. On the same 
day, 27th July, notice of a motion to s.trike out the same parts of the 
complaint which thepr^sei^t application embraces was served on the 
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plaintiff; the notice was for the 7th of August, bat no connse) for the 
defendants attending on that day, the motion was denied with costs. 
Notice of the present motion was served for the I3th August. 

A. L. Jordan, for defendants, in order to meet the objection that the 
application was too late and that a similar motion had been denied, 
offered to read his own affidavit explaining and excusing the non- 
attendance of counsel on the 7th August. 

Bovyman, plaintiff, in person, objected to the reading of the affida- 
vit on the ground that it was entitled " Supreme '^ instead of ** Sape- 
rior " Court. He referred to the decision of the Court of Appeals in 
Clickman v. Clickman (1 Comst., 610), as a conclusive authority. 

Jordan — contra-^-said that, as there was no other suit between the 
parties (which Bowman admitted), the affidavit plainly referred to 
the motion before the Court ; the error in the style of the Court was 
cured by § 406 of the code. 

DuER, J. — ^Following the words of the code, I think I am bound to 
say that this affidavit is just as valid and effectual as if it were " duly 
entitled." Code § 406. — '' It shall not be necessary to entitle an 
affidavit in the action, but an affidavit made without a title or with a 
defective title shall be as valid and effectual for every purpose as if 
it were duly entitled, if it intelligibly refer to the action or proceed- 
ing in which it is made." As this is the only suit between the 
parties, the plaintiff could not have been misled by the error in the 
name of the Court. He knew at once that it was a clerical mistake. 
He knew that the affidavit refers to this action and was meant to be 
used in support of this motion. 

I cannot regard the observations of Bronson, J.^ in Clickman t. 
Clickman, as a positive decision of the Court of Appeals, for in that 
case the error in the name of the Court was in the notice as ^weli as 
in the affidavit, and it was truly said that such an error was not 
helped by the code. Here, the notice is correct, and by its accuracy 
demonstrates and corrects the mistake in the affidavit to which 
it refers. 

Nor can I assent to so narrow a construction of section 406 (ante 
367) as to limit its application to the cases in which the error or 
defect is in the names of the parties. The title of an affidavit, I 
think, embraces its entire heading ; that is, the name or^style of the 
Court as well as the names of the parties, and to give effect to the 
intention of the Legislature, the words *' defective title " must be 
understood in their broadest sense ; that is, as equally applying, 
whether the title be inaccurate, as merely incomplete, or as positively 
erroneous. The plain meaning of the code, it seems to me, is that 
an affidavit is, in all cases, to be deemed sufficient, as to its form, 
which ^^ refers intelligibly to the action or proceeding in which it is 
made," and the question as to its admissibility is therefore settled 
when the Court is satisfied that the party upon whom it was served 
oonld not have been misled. 
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The affidavit was then read. Bowman then stated that there 
were other preliminary objections that he considered to be fatal, 
They were, 

1. That the denial of the motion on the 7th of August was a bar 
to its renewal, the right to renew it not being then reserved {Suyder 
V. White, 6 How. P. R., 321). 

2. That the notice was irregular, as not specifying the grounds of 
the motion {Ellis v. Jones, 6 How. P. R., 296 ; May v. Wilson, 10 
Bar. R., 321). 

3. That the notice was also too late, not having been given within 
twenty days after the service of the complaint, as required by the 
43d rule of the Superior Court. Lastly, that the defendants, having 
obtained an order enlarging the time to answer, had therebv sub- 
mitted to answer the complaint as it stood, and were precluded from 
excepting to it (1 Bar. Ch. P., 101). 

After argument, the Judge reserved his decision on these objec- 
tions, and heard the motion on the merits. 

DcERy J. — ^I certainly would not have entertained this motion, had 
the former been heard and denied upon the merits, bat the denial of 
a motion by the default of the moving party, if the default, as in this 
case, be sufficiently excused, is no bar to its renewal. 

The proceeding, however, would have been more regular and, as 
will appear, safer for the defendants, had their counsel moved to open 
the default, so as to have enabled him to bring the motion to a hear- 
ing upon the original notice. 

The other preliminary objections upon which the plaintiff insisted, 
are much graver in their character ; if irrelevancy were the only 
ground upon which a motion to strike out parts of a pleading could 
be sustained, the omission to state the ground in the notice I should 
hold to be immaterial, but where there are several grounds upon 
which a motion may be granted, those upon which the moving party 
means to rely must be distinctly stated either in the notice or in the 
affidavits that accompany it, and to the grounds thus stated the party 
will be confined upon the hearing. 

I consider this to be the established practice, and the rule is in 
itself so reasonable and just that I have no inclination to depart 
from it. 

Under the provisions of the code, irrelevancy is not the only 
ground of a motion, like the present ; matter which is redundant 
may be stricken out as well as that which is irrelevant, and the 
terms are certainly not equivalent. Matter which is irrelevant, it is 
true, is also redundant, but the converse is by no means true. A 
needless repetition of material averments is redundancy, although 
the facts averred, so far from being irrelevant, may constitute the 
whole cause of action. 

Nor is this all ; the power of the Court to strike out matter as 
scandalous, is certainly not affected by the provisions of the code ; 
it is essential to the due administration of justice and to the protec- 
tion of the feelings and character of suitors. In the Court of Chan- 
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oery, however, the exception for scandal was always considered as 
distinct from that of impertinence^ although plainly comprehended 
under it as it is now under that of irrelevancy {Coffin v. Cooper^ 
6 Vesey, 573 ; Wood v. MorrelU 1 John. Ch. R., 106), and the reasons 
for the distinction from the important bearing of the question upon 
that of costs still subsist. It follows from these observations that the 
notice, in this CEise, from its entire omission of the grounds upon 
which the motion was meant to be placed, is certainly defective, and 
as the defect is not supplied by the affidavit, I must hold it to be insof- 
ficient and irregular. The motion must therefore be denied, but if 
there were no other grounds for its denial, I should give to the de- 
fendants the privilege of renewing it. The other objections raised 
by the plaintiff must therefore be considered. 

The notice, passing over the objection to its form, it was next said 
upon another and distinct ground, is wholly void. It was served 
when the right to make this motion was lost by delay. The 43d role 
of the Supreme Court, which, as plainly applicable, is binding upon 
us, expressly declares that a motion to strike out irrelevant or redun- 
dant matter must be noticed before demurring or answering and 
within twenty days from the service of the pleading to which it 
relates. It is not denied that the time thus limited may be enlarged 
by the order of a Judge, but in this case, no such order was obtained, 
and when the notice was given, not only twenty, but more than thirty 
days had elapsed from the time of the service of the complaint. 

The answer to this objection was that notice of the first motion 
was served within the twenty days which the rule prescribes, and 
that as this was rendered ineffectual by an unforeseen accident, the 
delay thus occasioned ought not to prejudice the defendants, since it 
is only where a want of due diligence may be justly imputed that 
delay in noticing a motion is a bar to its consideration. 

I am not satisfied that the answer thus given is sufficient ; I am 
unable to see that the prior notice can with propriety be invoked in 
aid of a new and distinct motion. If the defendants wish to retain 
the benefit of this notice, they should, by a proper application, have 
obtained a re-hearing of the motion to which alone it refers. At 
present I can look only at the notice upon which the motion before 
me is founded. It is true that where the time within which a motion 
must be made rests in the sound discretion of the Judge by whom it 
is to be heard, an affidavit, excusing a delay that otherwise might be 
deemed unreasonable and fatal, may be read in support of the mo- 
tion, and in such cases the right of the party to give the notice de- 
pends alone upon the sufficiency of the excuse, but where the time 
within which an act must be performed is positively fixed by statute 
or by a rule of Court, I apprehend that in all cases where the time, 
thus limited, has been suffered to elapse and no order for its extension 
has been obtained, the performance of the act is nugatory and void. 
It follows that the service of the notice in this case was an unauthor- 
ised act. It violated a rule that the defendants were bound to ob- 
serve and from the observance of which they had not been released. 
To render the notice valid, a prior order, enlarging the time for its 
service, was indispensible. 
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Even were I justified in treating this motion as now before 
me upon the original notice, I should still be under the necessity 
of refusing to consider it upon the merits. So entire is the an- 
alogy between an exception for impertinence in Courts of Equi- 
ty and a motion to strike out irrelevant matter under the code 
that it is reasonable to consider them as subject to the same 
rules ; now in the Court of Chancery it was fully settled, not only 
that a defendant could not except to the bill for impertinence when 
he had answered or demurred, but that he could not except when 
the time for answering had been extended. The obtaining such an 
extension was construed as a waiver of all objections to the bill, 
and as a submission to answer it in its actual form. In the case of 
Isham V. Williamson {1 Leg. Obs., 341), it was held by Mr. Justice 
Mason that these judicious rules are not at all varied by the provi- 
sions of the code, and he therefore decided that a plaintiff who had 
obtained an extension of the time to reply, was precluded from mov- 
ing to strike out irrelevant matter from the answer ; nor can I doubt 
that this decision, had it been appealed from, would have been affirm- 
ed by the Court. In many cases, more than twenty days are required to 
prepare a suitable answer to a complaint, and in some a reply to an 
answer, but the time is more than sufficient for determining whether 
a pleading contains irrelevant or redundant matter that ought to be 
stricken out, and a case rarely occurs in which it may, with propri- 
ety, be extended. Hence it is perfectlv just that an order enlarging 
the time to answer should be regarded as an admission by the party 
obtaining it that he means to answer the complaint as it stands, and 
should therefore operate as a bar to a future motion for its altera- 
tion, unless, by the terms of the order, the right to make the motion 
is expressly given, and it is to be understood that these rules equally 
apply where an extension of time is granted by the adverse party. 

On the 27th of July, the defendants obtained an order, extending 
the time to answer, and on the same day the notice of the former 
motion was served. It does not appear and it is quite immaterial 
whether the notice was served before or after the order was ob- 
tained ; if the notice was first served it was superseded by the order, 
if the order was first obtained the notice was irregular and void* 

For the several reasons that have been given, I must deny this 
motion without entering at all upon a consideration of its merits, but 
as ten dollars costs were allowed to the plaintiff on the denial of the 
former motion, the costs of the present, fixed at the same amoant* 
must abide the event of the suit. 
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September Special Term, 1852. 
Before the Hon. L. B. WOODRUFF. 

James B. Quick against Robert Graet. 

UStTET — ^INJUNCTION — EEOETVEE. 

"Where moniea advanoed to another in bosineas are secured by an agreement to receive a A«r« 
of the profits in lien of interest, such an agreement is not per te usurious, although ipttriaaa 
chattel mortgages given to secure a portion of the moneys, advanced before the agreeneat 
was made, be continued in force. Such previous mortgages, so far as they provide fer the 
payment of interest, are to be deemed modified by the snbsiequent agreement. 

But where in such case the party making the advances files a bill for an account, and a sale ti 
the stock in trade upon allegations of a misappropriation of the proceeds of the business, and 
asks for an injunction to restrain its disposition, while he is at the same time proceeding gb 
his own behalf to take possession and sell the property under his chattel mortgagee, and it 
appears doubtful whether in fact the whole arrangement is not usurious and the agmmest 
only a cover therefor ; the Court will not grant the injunction unless the plaintiff will eon- 
sent that as a part of the order moved for, he also shall be restrained from interfering \nA 
the property under his mortgages. 

A receiver will be appointed in such case, it being doubtful whether the arrangement bctmasa 
the parties was not in fact usurious. 

This was an action commenced to recover a special judgment 
upon an agreement made between the parties, March 10, 1851. The 
plaintiff is a school-teacher. The defendant is a manufacturer of 
planished tin and copper ware. The agreement, which is set forth 
below, provided that Quick should advance to Grant from time to 
time such monies as Quick should deem expedient, and that in con- 
sideration thereof and of about fifteen hundred dollars then claimed 
to be due him, he, Quick, should have, in lieu of interest, one-third of 
the profits of defendant's business, until paid his advances and pre- 
vious loan, 81500, and should have exclusive control of all money 
received and disbursed in the business, and a general lien on all of 
the defendant's stock in trade for his loan advances and share of profits, 
and that this agreement should not impair the effect of certain other 
securities, consisting of two chattel mortgages and a bill of sale for 
the defendant's stock in trade and other prof>erty held by the plain- 
tiff upon the stock of defendant securing and providing for the pay- 
ment of the monies so loaned before the date of this agreement. 

The plaintiff asked in his complaint for an account, an injunction, and 
that Grant's stock in trade should be sold to pay him what was found to 
be due. The motion was heard upon the answer, and affidavits pro- 
duced by the defendant, and affidavits in reply read by the plaintiff. 
The defendant averred that all the loans made to him by the plain- 
tiff, both before and after the agreement, had been made upon an 
agreement to pay a premium of five per cent, per month interest, 
and this agreement was but a collateral security thereof in case 
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the share of one-third profits did not amount to a premium of that 
rate, and that the amounts secured by the chattel mortgages and 
claimed as due under the agreement mentioned, had been arrived at 
by adding interest upon the principal sums loaned at that rate. This 
was denied by the plaintifT. It also appeared that on the day of the 
commencement of this suit the plaintiff had not only obtained a 
temporary restraining order in the nature of an injunction herein 
restraining the defendant from intermeddling with the stock in trade 
aforesaid, but had also placed a constable in possession of that portion 
included in the mortgages to sell the same. The plaintiff charged that 
the defendant had refused to allow him exclusive control of all 
monies received and disbursed, and the defendant replied that the 
plaintiff had refused to advance any further sum of money. This 
was a motion for an injunction (as provided in the restraining order) 
the defendant insisted that the agreement taken in connexion with 
the previous mortgages and bill of sale evinced a clear intent to take 
more than lawful interest upon the loans, and was usurious on its 
face, and that the plaintiff had an ample remedy in his own hands 
in the chattel mortgages and bill of sale without invoking the equity 
powers of this Court, and that he had made his election to resort to 
them. The plaintiff insisted that the agreement constituted a co- 
partnership as to third pe]:sons, and the Court was therefore bound 
to interfere by injunction and Receiver^ &c., for the benefit of creditors. 
The agreement of March 10th, 1852, referred to, was as follows: 

"Articles of agreement made this 10th day of March, in the year 
of our Lord, one thousand eight hundred and fifty-one, between 
James B. Quick, of the City, County and State of New York, of 
the one part, and Robert Grant of the same place of the other part, 
as follows, to wit : 

1st. The said Robert Grant shall continue to carry on the business 
in which he is now engaged, of manufacturing and dealing in tin and 
other metallic ware, tbe said business to be carried on at No. 556 
Broadway or at such other place in city of New York as shall from 
time to time be agreed upon by the said parties. 

2d. The said Robert Grant shall keep books of account, in which 
he shall enter all matters of every name, kind, and description, 
relating or pertaining to the said business, and which shall be kept 
regularly written and posted, which books of account shall, at all 
times, be subject to the inspection and examination of the said James 
B. Quick. 

The said Robert Grant shall not contract any debt nor transact any 
business without the knowledge and approbation of the said James 
B. Quick. 

3d. The said James B. Quick has advanced or become responsible 
for the sum of one thousand four hundred and sixty dollars, which is 
now invested and employed by the said Robert Grant, in the said 
business, atid the said James B. Quick proposes from time to time to 
make such further advances as he shall deem expedient for the like 
purpose. 

4th. The said James B. Quick shall render to the said Robert 

voLz. 44 
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Grant his advice, assistance and influence, in carrying on the said 
business and promoting its success, and shall have the entire and 
exclusive control of all the money received or disbursed in the said 
business. 

5th. The said arrangement shall be construed to commence on the 
day of the date of these presents, and shall continue for the period of 
five years next thereafter. But the said James B. Quick shall, at 
any time, have the right to put an end to and determine the same bj 
a notice in writing to the said Robert Grant. 

6th. As a compensation to the said James B. Quick, for his afore- 
said advice, assistance and influence, and for interest on the said 
money so advanced or to be advanced, he, the said James B. Quick, 
shall receive one- third part of the price of all the sales of wares or 
merchandise made by the said Robert Grant, over and above the first 
cost or costs of material and manufacture. 

7th. At the expiration or determination of the said arrangement, 
the said James B. Quick shall be entitled, in the first place, to 
receive from and out of the same business, all monies advanced by 
him or for which he is responsible, there employed or invested in the 
said business, together with such portion of the one-third of profits 
above mentioned then remaining undrawn by him, and for the pay- 
ment thereof the said James B. Quick shall have a lien upon all the 
property and efiects of the said Robert Grant, belonging to the said 
business. 

8th. The said James B. Quick shall not be taken or constraed to 
be a partner of the said Robert Grant in the said business, nor to be 
responsible for any liabilities incurred therein, nor for any expenses 
or losses of the same, nor shall he be entitled to any profits thereof 
except as above mentioned. 

9th. These presents shall not be construed or taken to impair or in 
any manner affect any securities now held by the said James B. 
Quick, for any of the said monies already advanced by him. 

10th. At the expiration or determination of the said arrangement, 
all goods, wares, and merchandise, then on hand, shall be appraised 
at their sale prices or values, and one-third part of the difference 
between such prices and values and the first costs or cost of mate- 
rial and manufacture shall be allowed and paid to the said James 
B. Quick, in like manner with the sums of money and profits above 
mentioned, and he shall have the like lien or claim for the same. 

In witness whereof, the said parties have hereunto set their hands 
and seals the day and year first above written. 

S. Sanxay, for the plaintiff*. 

Albert Mathews^ for the defendant. 

L. B. Woodruff, J. — ^If the agreement between the parties was 
not a device to cover a usurious loan, the plaintiff*, by virtue thereof, 
has a joint interest with the defendant in all wares and merchandise 
manufactured after the date of that agreement. 

He had also, under the same agreement and the previous mort- 
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gage and bill of sale, a lien upon the property employed by the 
defendant in the business. 

I am clearly of opinion that the effect of the agreement of the 
tenth of March (if not usurious), was to modify the mortgages and 
bill of sale, so that after the date of the agreement, the plaintiff was 
not entitled to interest upon any of his advances, but only to one- 
third of the profits upon goods thereafter manufactured, which was 
to be taken in lieu of interest. The securities theretofore held were 
not to be impaired or affected in their validity as securities, but the 
purposes, for which they were held, must be determined by the pro- 
visions of the new agreement, by which the relations of the parties 
were altered ; in other words, they must be thereafter held and en- 
forced in subordination to the new agreement. In this view, I think 
the interest of the plaintiff is of such a character as properly invokes 
the protection of a Court of Equity against violations of the agree- 
ment by any misappropriation of the property, or other conduct 
which endangers the loss of the property itself. 

Insolvency of the defendant is not in terms alleged, but enough 
appears to show that he is in no situation to indemnify the plaintiff, 
if the claim of the latter to the specific property should be defeated. 

The agreement of the tenth of March is not on its face usurious. 
If that agreement expresses the real intention of the parties, and 
their whole intention, — not being a cover or disguise under which to 
reserve more than legal interest, — it was not illegal and it is not 
inequitable to give it effect. 

I have no doubt that one may contribute capital for a joint busi- 
ness, and reserve a share of profits in lieu of interest, nor does any 
case cited by the defendant's counsel conflict with this proposition. 

Whether such arrangement was in fact a device, resorted to in 
order to carry out an intent to give and receive more than seven per 
•cent, interest, was the question in the cases cited, and the decisions 
I'est upon the conclusions that all the circumstances showed that such 
^as in fact the real purpose and design of the arrangement. In the 
present case, there is much reason to believe, taking all the papers 
together, that an expectation that more than legal interest would 
be realised by the plaintiff, governed both him and the defendant. 
This may be true in consistency with his denials. Possibly, in the 
full belief that the arrangement he was making was in all respects 
lawful, he never did regard it as in any sense a reservation of usuri- 
ous interest or a cover for usury, and yet it may nevertheless be 
the imposition by him upon the defendant of such terms (in contem- 
plation of the receipt of a share of the profits that would in fact 
amount to more than the interest upon the money advanced) as the 
Court will be bound to declare usurious. 

The arrangement commenced in a series of loans, and it is at 
least doubtful upon the papers before me whether the parties ever 
intended to change the relation in which they stood to each other, 
viz. : that of borrower and lender. If not, then although the plain- 
tiff supposed that he was making a legal arrangement and therefor 
/itates truthfully that he did not contemplate the receipt of uiurious 
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interest, still, if as a consideration of the advances he imposed opoa 
the defendant the granting of a share of the profits of his business 
which they both expected would in fact yield to him a greater sum 
than interest, it would be difficult to sustain the transaction. As to 
the actual agreement between the parties, the conflict between the 
affidavits is most extraordinary, and the facts are so doubtful that 
I think the rights of both parties in the property should be protected 
until the final hearing. 

The plaintiff is prima facie entitled to the injunction. I am not so 
satisfied by the defendant of an actual usurious contract as to think 
it proper to leave the property in his hands for unrestrained dis- 
position. 

But on the other hand, in this uncertainty regarding the validity of 
any of the securities, the plaintiff ought not to be permitted to dis- 
pose of the property conveyed to him by the bill of sale or mort- 
gage, or to do anything therewith which shall prejudice the defend- 
ant, should the whole of the transaction between them be hereafter 
adjudged void for usury. 

Under these views, it is obvious that a receiver ought to be ap- 
pointed to take the whole property and preserve it pendente lite^ but 
as no motion for that purpose is before me, I cannot now give that 
direction. Mv direction is, that upon the plaintiff's filing a consent 
within five days afler notice thereof, tnat an order be entered 
restraining the defendant as in the bill of complaint prayed, and 
at the same time restraining the plaintiff from interfering or med- 
dling with or selling, disposing of or removing any of the property 
mentioned in the bill of sale or mortgage held by him. Such an 
order may be entered ; costs of motion, $10yW. to abide event of suit. 
In default of such consent the motion for an injunction is denied and 
the temporary restraining order is discharged with 910xVV cost to the 
defendant. 

Mem. — ^No stipulation being filed, the motion for injunction >vas 
denied with costs. 



I 



{October General Term^ 1852.) 

Before INGRAHAM and WOODRUFF, Jnatioea. 

David Monteith^ Respondent^ against Thomas Oash, Appellant. 

One of the Distriot Justices has a right to spedally deputise any person of 31 years of age aad 
upwards, to serve a summons upon any individual defendant in a matter within the juvdio- 
tion of tne Justice. Where a party before a Justice pleads matter in abatement, and matter 
in bar, and goes to trial, the Jostioe may properly disregard the matter in abatement, and 
dispoae of the case on its merits. The party litigant should rely either upon the one or the 
other, and should not set them up together. 

David Monteith commenced a suit before Justice Willis, in the 
Sixth Judicial District Ward Court, against T^^omas Cash^ claiming 
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a judgment for $100, the amount of a promissory note made by Cash 
and payable to the plaintiff's order. 

The summons was served on the defendant by one Hifferson, who 
was not a constablei who was specially deputised by the Justice for 
that purpose. 

Hifferson returned the summons, with a statement in writing, 
signed by him, that he had served the summons. 
I On the return day the defendant's counsel objected that the Justice 
had no right to deputise any person to serve process, and that the 
process was not served according to law. Both objections were over- 
ruled and exception was taken. 

The plaintiff declared upon a promissory note, and the defendant, 
before answering to the declaration, repeated his objections, and then, 
though still insisting on his objections, answered, and denied the 
plaintiff's complaint and pleaded payment and set off* 

The cause was then adjourned, on motion of the defendant, to 
another day, when the parties again appeared, and the defendant's 
counsel offered to call John Hifferson, who claimed to have served 
the summons, and who was then present in Court to prove by his 
oath that he was not, at the time of the alleged service of the sum- 
mons, a constable or marshal of the city of New York, and that he 
did not make any due or sufficient service of the summons, which 
testimony was offered to show that the Court had joined no jurisdic- 
tion in the cause of the defendant. This offer was overruled by the 
Justice on the ground that Hifferson was pro hac vice a duly autho- 
rised person to serve the process, and that his return was conclusive 
evidence that the service was properly made, to which decision the 
defendant's counsel excepted, and stated that he did not waive his 
objection by proceeding in the cause. The cause was then tried on 
the merits, and the Justice rendered judgment for the plaintiff. 

From this judgment the defendant below appealed* 

Daniel Marvin^ for appellant, insisted, 

1st. That all the powers of the Justice as to the manner of com- 
mencing suits and the mode of commencing such suits, were regu- 
lated by statute, and no authority is given by statute for any person 
not a constable or marshal to serve the summons for the commence- 
ment of a suit 

2d. That the Justice had no power to deputise any person to serve 
the summons. The deputation and service, therefore, even if the 
service was regularly made, was a nullity. 

dd. That the Justice erred in excluding the evidence of Hifferson, 
by whom it was offered to be shown that he was not a constable or 
marshal, and that he did not in fact serve the process. If the service 
had been made by an officer, his return would have been merely 

Erima facie and not conclusive evidence, and the defendant should 
ave been allowed to show its falsity. The judgment, therefore, 
should be reversed* 
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D. McMahoUy Jr.^ for respondent, insisted, 

Ist. That the Justice in the powers given to his Court by sta- 
tute to issue summonses and to adjudicate upon the suits at the 
return day, has by implication, the right to deputise in extraordinary 
cases, of which he is to be the judge. 

For, 1st — non constat — ^but that the defendant was one of those 
persons impossible to find, except by specially deputising one to arrest 
or serve him. Instances of which are very common in Courts of 
Record, and we understand that that difficulty has called upon oar 
Justices Courts in this city, in many instances, to grant special 
deputations. 

2d. It is a necessary concomitant upon the power of issuing sum- 
monses, and having them served, that he should be authorised to 
regulate who should serve them. 

3d. The powers given to constables to serve is not necessarily 
inclusive, because the statute does not say that the constable only 
shall serve (2 Gowen's Rep., p. 436). 

4th. Although these Courts are creation of a statute, yet by im- 
plication of law, they must have the means which are necessary and 
proper to carry into effect the powers already vested in them ; thas,Lf 
they have the power to regulate the issuing of summonses and to 
adjudicate upon summonses when returned, they certainly must have 
the power to supervise and regulate the service and return, so loDg 
as they do not exceed legitimate principles. 

The 2d Revised Statutes, p. 199, sec. 271, 272, which give the 
power to deputise disinterested persons to serve process, was merely 
declaratory of the law as it existed before that time, as will be seen 
by reference to 2 Cowen. 436. 

II. — ^The appellant, in case he was right in his position that the 
service was void, should have done one of two things, viz. : either, 

1st. Not appeared on the certain day of the summons and treated 
the proceedings as coram non judice (13 Wend., p. 85). Or 

2d. In case he appeared, should have confined himself to his plea 
to the jurisdiction, and when the Justice decided against him, left the 
matter in that shape and brought his appeal (14 Johns., pp. 481^482). 

But instead of doing so, he pleads subsequently to the merits, goes 
to a trial which is adjourned twice by consent of parties and is 
beaten on the merits, and thereby varies his point to the jurisdiction. 

By submitting to plead in bar, and going to trial, and adjourning 
the trial by consent, he admits that he was regularly before the Court 
for trial, and that they had jurisdiction to render judgment in a set 
off which he sets up (see RMmon v. West^ 1 Sandford's Sup. Court 
Reports, p. 19). 

Now, if the Court had jurisdiction to entertain his plea of set oft 
and render judgment upon it, they had jurisdiction to entertain the 
case, and he can't say, I claim the Court have no jurisdiction, yet I 
want a judgment in my favor on my set off. 

In Conway agt. Hitchins (9 Baroour's Supreme Court Reports, 
p. 898), it was held, that the appearance of a defendant before ft 
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Justice by attorney on the return of an attachment, supersedes the 
necessity of a summons, and gives the Justice jurisdiction of 
the cause. 

Although the statute, 3d section Non-imprisonment Act, provided 
as to the appearance by the defendant^ and that, too, when the first 
process was extraordinary, viz*, by attachment. 

By reference to 1st Gowen's Justice (2 Hill, 657, pp. 576, 577, 
3d ed.) adopted to the code will be found the authorities cited, show- 
ing that the appearance and pleading in bar waives all these 
defects. 

There is a case (17 Wend., p. 85), where the Court seems to hold 
that the objection would be good after plea in bar — if taken before 
and overruled — but that was a distinctive case from this, because 
there was a want of a statutory endorsement on the process which 
the plea in bar did not operate to cure, and it was a penal action, 
but here the plea in bar and claim of set-off conclusively admits that 
jurisdiction which the objection seeks to avoid. 

Per Curiam — Ingraham, First Judge. — The defendants in the case 
objected to the service of the summons upon the ground that the 
same was served by a person deputed by the Justice, who was not a 
constable. 

This objection was overruled by the Justice. He then in his 
answer renewed the objection, and also answered as to the merits. 
The Justice again disregarded the objection to the jurisdiction, and 
the cause was tried upon the merits. 

1st. We have heretofore held that where a defendant pleads to 
the jurisdiction, that is a plea in abatement, and if he wants to have 
that question reviewed, he cannot plead unto the merits. And that 
if a defendant unites in one plea, or answers matter in abatement, 
and also matter in bar, that the Court mav disregard the former and 
try the cause upon the merits. The one defence is inconsistent with 
the other, and the judgment to be rendered is different (Lig-A^cr v. 
Raskins, Nov. G. T., 1851). 

2d. The plea to the jurisdiction was also properly overruled. The 
statute expressly authorises the Justice to make the deputation either 
in the Justices' Court or in the Marine Court, and the objection taken 
by the defendant in the Court below, was entirely groundless (2 R. L., 
1813, p. 334, sec. 117). Had the statute been examined before this 
appeal was taken, the defendant would have been saved the addi- 
tional amount of costs now incurred. 

Judgment affirmed with costs. 
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REVIEW. 

BARBOUR'S SUPREME COURT REPORTS, VOL. X. 

Reports of Cases in Law and Equity in the Supreme Court of the State of New 
York. By Oliver L. Barbour, Counsellor at Law. Vol. X. Albany : GonJd, 
Banks & Co., 476 Broadway. New York: Banks, Gould & Co., 144 Nassau 
street 1852. 

' The present volume of Reports brings the decisions of our Supreme Court 
down to March Term, 1861. There are now published ten volumes of these 
Reports, and they contain a series of cases both at law and in equity, well selected 
and judiciously arranged, that cannot fail to be of great importance to the prac- 
tising lawyer, not only in our own State, but in every State in the Union. We 
may, with great propriety, say that it would be difficult to find any other gentle- 
man at the bar than the learned Reporter, who would have united with the pecu- 
liar talent for reporting, the same amount of industry. In the present volume 
will be found a great many cases of general interest to the profession. Want of 
space precludes our giving extracts from some of them. We may notice the case 
of Forrest v. Forrest^ in which it is maintained that the writ of ne exeat is not 
abolished by the code. The case of Munson and Suitor v. Hegenan and another 
in which it is held that co-defendants charged with the commission of a joint offence! 
as the conversion of property, cannot be witnesses against each other. The cases of 
Vanderpool v. Allen and others^ also Dubois v. Kelley and others^ in which the 
question is very ably examined as to what articles of machinery used for manu- 
fecturing purposes may be considered as personal property and not attached to 
the freehold so as to bring them within the denomination of fixtures, and the 
case of The American Home Missionary Society v. Wadham and Parmlee in 
which it is held that a married woman may dispose of her separate property'by 
will, what constitutes separate property, <fec., <fec. 



ENGLISH CHANCERY REPORTS. 

Reports of Cases adjudged in the High Court of Chancery, before the Right Hon. 
Sir James Wigram Knight, Vice Chancellor: by Thomas ^Hare, of the Inner 
Temple, Esq., Barrister at Law. With notes and references to English and 
American decisions: by E. Fitch Smith, Counsellor at Law. Vol. VI. 1846 
1847, 1848, 1849 ; 10, 11 and 12, Victoria. New York : Banks, Gould & Co,' 
144 Nassau street. Albany : Gould, Banks <Sz; Co., 476 Broadway. 1862. 
This is the thirty-fiist volume of these Reports. The editorial department of 
them is conducted by K Fitch Smith, Esq., a gentleman well known to the pro- 
fession as the author of the Commentaries on Statute and Constitutional Law 
and formerly Judge of the Comnaon Pleas for the County of Ontario. The work 
is admirably got up ; the American notes and references to cases dedded in our 
Courts appear to be selected with that care which we should have expected from 
the learned editor. We doubt not but these Reports will be found in the library <rf 
all those members of the bar who can afford to purchase them. We heartily 
recommend them to the profession. 
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Vol. X.] NEW^YORK, DECEMBER, 1852. [Mohthly Paet 

n. S. Wistxitt €onrL 

Before the Honorable SAMUEL R. BETTS, Diftriot Judge. 
William Cobb, v. Johk T. Howard and othbrs. 

The aMignee of a maritime contract, not negotiable, may ane npon it in admiralty in hie own 
name *, and may unite in one action aeveral demanda against the Mme defendut, although 
derived from different anigneea. 

A ticJKet iaued by a ship owner, acknowledging the receipt of money for a paange in the 
ship, imports an engagement on his part to give the couTeyance, and on failure to nimish it 
to the person paying the money, an action will lie for reoovering it baolc in the name of hia 
assignee. 

8ucb contract made in New-York, to oouTey a passenger in a speciBed steamahip firom Pana- 
ma to San fVancisco, in the month of April, is broken if the ship fails to arrive at Panama 
during that month. 

The owner has the entire month within which to perform the undertaking ; but an oflbr to 
furnish the passage in a different ship is not a satisfaction of the contract 

If the steamship does not arrive at that port until after the month of April, the passage money 
is recoverable, although the passenger did not wait in Panama the expiration of the month, 
but shipped therefrom on the 3d <^ April. Neither party can give proofr apinat or oal oi 
the allegations of the pleadings. 

Formal amendments may be allowed at any stage of a cause. 

The facts of the case sufficiently appear in the opinion of the Court. 

April 30, 1852.— By the Courf.— Betts, D. J.:— 

The important traffic in the transportf^tion of passengers, by steam- 
ships between New York and California, from its great extent and 
the numerous complications attending its execution, will doubtless 
present interesting questions for adjustment by the courts of law. 

The defendants established a line of steamers in that trade, com* 
posed of vessels plying on this side of the continent, between New 
York and Chagres, and on the other, between Panama and California, 
designed to be so arranged that passengers arriving by either route 
would find a ship ready to receive and transport them to their desti* 
nation on the other ; and accordingly passages could be secured and 
the passage money paid at either place of departure for the entire 
water route between New York and San Francisco, the same as if 
not interrupted by any transhipment and land conveyance ; or pas* 
sages and berths might be secured at either place on board a parti* 
cular ship from the Peninsula, without regard to the manner in 
which the passengers arrived at her place of departure. The 
defendants prepared an additional steamship, the New Orleans^ 
which was to be added to their line, and to leave New York for San 
Francisco in February, 1850. She was to commeoce her trips al 

VOL. z. 4S 
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Panama, and depart from that place in April thereafter with passen- 
gers to San Francisco. 

Tickets for passages and berths on board the New Orleans from 
Panama to San Francisco were sold in New York to a large amount 
In January and February, 1850, the fourteen tickets mentioned in 
the pleadings, and produced by the libellant as the foundation of bis 
demand in this case, were thus purchased here by individuals, and 
the sums of money specified in them respectively, were at the time 
paid to the defendants by the purchasers. 

The tickets were printed forms, uniform in substance, having 
blanks filled in with writing to meet the facts of each particolar case. 
The printed part was as follows : 

First Cabin 'Hcket 
Pacific Steamship New-Orleans. 

J. Howaiti and Sons, Agents, 

34 Broadway. 
No. Voyage 

New-York. 
Received dollars for the fwasage 

of in the Steamship New-Orleans, 

from in the month of to the 

anchorage of Signed, J. Howard & Son, 

State Room. J. W. ConiDgtott. 

Berth 

The first cabin ticket filled up, reads, No. 11 (Printed Reading as 

above), voyage 1 : 

New-York, Feb. 11, 1850. 
Received three hundred dollars for the passage of Mr. Kraft, in the Steamship Nev- 
Orleans, from Panama, in the month of April, to the anchorage of Sao Francisco. 
Sute Room 3. (Signed as above.) 

Berths. 

The second cabin tickets varied from that only in heading** Second 
Cabin Ticket" and in the amount of cash received, being #150 in 
each case, instead of 8300. 

The evidence is not direct and positive that each ticket was paw 
for by and delivered to the person whose name is written in it, but 
is sufiicient to raise a satisfactory presumption that such was the 
fact, and that the purchaser proceeded with it to Panama, and was 
at that place, on the first day of April, to have advantage of the 
passage secured him by the ticket. 

The steamer New Orleans not being at Panama, ten of the persons 
named in the second cabin tickets took passage on the first day oi 
April on board the Bark Anna, owned by the libellant and com- 
manded by Charles T. Robinson, and sailed in her for San Francisco 
on the third of April. Each of these persons paid for his passage 
with the ticket he had received from the defendants, which was 
accepted by Lane, the agent of the Bark, at the valuation of tl^' 
in full, for the passage money to San Francisco, to which place the 
passengers were transported by the veasel. 

These tickets were assigned by Lane to the libellant^ in writing 
on the 6th of August thereafter. 

It is proved that tickets issued in New York for the same voyage 
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on board the New Orleans, were sold in Panama to a large amount, 
iedge and approval of Folger, who was then there acting as general 
agent of the defendants in the business of their steamships, and that 
they were purchased and received in that market as evidence of 
money payable by the defendants to the holders. This evidence was 
objected to on the part of the defendants. 

The defendants bad notice from their agent, Folger, by letter dated 
August 6, 1850, at Panama, that Mr. Lane was owner of the fourteen 
tickets now in question, and that the agent had promised him they 
vroald be redeemed in New York if sent there. This testimony was 
also objected to by the defendants. 

The defendants proved they had disavowed to Folger and repudi- 
ated his acts or declarations in relation to their responsibility for the 
tickets purchased at Panama. This evidence was objected to on the 
part of the libellant. 

The other two second cabin tickets and the two first cabin tickets 
were purchased in Panama by Lane, the agent of the bark ; the 
consideration paid for them or the time of their purchase was 
not proved. They were bought of Garretson & Fritz, Brokers at 
Panama. 

No direct transfer of the tickets by the passengers in writing was 
produced, and except in respect to ten given to the agent of the 
Bark in payment for their passages by the persons named in them, 
is there any evidecce who acquired the tickets from the persons to 
whom they were originally delivered. 

The libellant places his right to a recovery upon the ground that 
the respondents having received the money specified in the tickets 
upon the promise to carry the persons paying it in the steamship 
New Orleans from Panama to San Francisco, they are responsible 
to those persons for the amount paid, having failed performing the 
^oontract upon which the money was paid. 

That the whole amount is in their hands, money had and received 
by them for the use of the persons respectively who advanced it, and 
that the libellant, as the lawful owner of the certificates acknow- 
ledging the receipt of the money, is substituted in their places and 
rights, and is entitled to recover it in this Court in his own name. 

The defence to the action is placed upon various points, some of 
them purely technical, and others contesting the legal liability of 
the defendants to any party or in any form of action under the facts 
of the case ; for it is insisted that if the persons to whom the certifi- 
cates or tickets were issued had sued for the recovery of the money 
advanced, there is no breach of the contract between them and the 
defendants proved in the case upon which a recovery could be 
founded. This position, 1 apprehend, would not be found tenable. 
The receipt given on payment of the passage price to the defendants 
necessarily imports an engagement on their part for that considera- 
tion to supply the person paying the money a passage in the steam- 
ship New Orleans from Panama to San Francisco, in the month of 
Aprily 1850, and the use of a particular berth on board her. A 
refusal or omission to furnisih either would be a breach of the agree- 
ment by (l^e defendants, ^nd they would thereby render themselves 
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about 951 .OOO, and sach sales were poblicly made with the kiK>w- 
answerabie to the person they contractetl with for the consideration 
money advanced, if not for consequential damages. A contract to 
transport passengers by sea binds the owner and ship, and in case of 
its violation in any important particular, the party with whom it im 
made may recover back his passage money advanced, without ofiering 
to go in the ship, although she performs the voyage agreed for. (8 
N. Y. Legal Obs., 140. Ship Pacific.) 

The contract in this case was entered into at New York and the 
money was paid there, but on the part of the defendants it uras 
executory, to be entered upon at Panama in the month of April 
thereafter, by taking the persons contracted with, on board the ship 
New Orleans and transporting them thence to San Francisco. 

I think upon the terms of the engagement the defendants had the 
entire month of April within which to enter upon the execution of 
the contract If their ship was at Panama, ready to fulfil the under- 
taking at any time during that month, they would have complied 
with their engagement, and would be no way answerable to the 
passengers who failed to be there to accept such performance. 

I do not accede to the construction put upon the contract by the 
libellant's counsel, that the agreement as to time was for the April 
trip, intending thereby its commencement at Panama on the first day 
of April, subject only to temporary and unavoidable delays. 

The ship had to make her voyage from New York to Panama, and 
although she entered upon it on the 25th day of February, 3ret 
obviously it was contemplated between the parties she might not 
fulfil the expectation that she would reach Panama by the first of 
April, and to avoid all controversy in respect to her punctual arrival 
the stipulation was made to embrace the entire month. 

The passengers left New York for Panama between the 15th of 
March and the first of April, and as the ship had left this port on the 
25th day of February preceding, and as appears upon the pleadingSy 
had been disabled and compelled to put into St. Thomas for repairs, 
it is no more than a reasonable presumption that those facts were 
known at Panama on the first of April. The conduct of the agent 
of the defendants at that place clearly indicates that the condition of 
the ship was notorious, and that it was then well known she would 
be unable to reach that port within the month. She did not arrive 
there until the 23d of August thereafter. 

The agent took no steps in regard to the passengers ; tickets which 
were brought by them to Panama for that ship were sold to an 
amount exceeding 950,000, and the evidence is that the agent was 
cognizant of those facts, and although when applied to he refused ta 
refund the money to the holders, because he was not supplied with 
means to do it, yet gave assurance that they would undoubtedly be 
redeemed in New York by the defendants if sent there. 

Without entering into enlarged comments upon this branch of the 
case, I think the true interpretation of the transaction is, that the 
ship owners would be acquitted of their obligation if they bad the 
ship at Panama ready to perform their CQUtract at any time during 
the month of April 
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But it is manifest that the holder of a ticket was entitled to be 
oonveyed in that ship, and could compel the owners to refund the 
passage money paid them on failure to furnish the passage agreed 
for in the ship New Orleans. 

The offer to furnish a passage in another competent and safe 
vessel might, in this court as in equity, acquit them of responsibility 
in damages for failing to supply the particular conveyance contracted 
for, especially if proved that the defendants were prevented meeting 
their engagement by other causes than their own refusal or negli- 
gence, but it would not authorize them to retain the money advanced 
and insist on transporting the passenger in a different manner. 

This principle is plainly covered by the decision in the case of the 
ship Pacific (8 N. Y. Legal Observer, 340). The passengers had a 
right to abandon the voyage and demand and recover back their 
passage money, on the failare of the ship owners to furnish them 
the passage contracted for. It might be different had they entered 
upon the voyage on board the ship and she had become disabled 
during its progress. In that case the rule in respect to cargo might 
apply, and the ship owners be entitled to retain the money advanced 
on offering to transport the passengers in another vessel to their 
place of destination, and so also the reciprocal obligation on the 
owners might have arisen to forward the passengers at any expense. 

The objection was raised by the answer and strenuously insisted 
on in the argument for the defendants, that this action could not be 
maintained in the name of the libellant, for two causes ; first, that his 
demand rested upon choses in action and not upon any negotiable 
securities, and if the defendants are under any liability it is one 
personal to the parties taking the passage, and is not transferable to 
a third person ; and secondly y if a debt accrues from the transaction, 
to the passengers which is assignable, it is separate and distinct to 
each passenger, and the various demands when severally assigned 
cannot be united and compose one debt suable as an entirety by the 
assignee ; and that the assignee in neither case can set up any title 
to the debt but by means of a written assignment. 

These exceptions resolve themselves into two heads — the form of 
the action and the sufficiency of the proof offered to support it. 

Under the firstf the point is taken, that no right can be acquired to 
a chose in action by a third party without a formal written assign- 
ment transferring it ; and that if legally transferred, an action upon 
it can be maintained only in the name of the obligee and assignor. 

In admiralty a party sues upon the right vested in him, and no 
distinction in the form of action is made between liabilities incurred 
directly to the libellant and those which came to him by assigment 
or succession, having been the property of others. 

The real parties in interest are tne nominal ones in the procedings. 

This is substantially so in equity (Story Eq. PI. S. 153. Notes 1., 
p. 189.) 

The action, then, is properly in the name of the party who owns 
the claim, and there is no necessity of distinct actions to enforce 
against the same party claims acquired from different sources, any 
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more because the debts were originally created to different parU^ 
from whom they vest in the libellant, than if they had bee^^ 
incurred directly to the libellant, but upon diverse and independent 
considerations. 

The indebtment has become single, both in respect to the party 
demanding its payment and the one sought to be charged with it 

Under such circumstances the courts would compel a consolidation 
of the actions, had suit been brought upon each separate debt. 

The other objection presents the point only, as to what is adequate 
proof of the transfer of a chose in action. The common and perhaps 
the simpler method is to make a written assignment ; yet in principle 
no additional right is created by the assignment in writing. In some 
instances it may furnish a more easy and satisfactory mode of fmof, 
whilst in others, it will impose embarrassing difficulties in the way 
of establishing the fact that an assignment was made. In this ease 
the testimony is explicit, that ten of these tickets were transferred to 
the libellant by delivery to his agent or the captain of his vessel, by 
whom they were received as cash, each for the sum of 8160, and the 
person owning and so delivering the ticket was, in consideration of 
that assignment, transported in the libellant's vessel from Panama to 
San Francisco. Each of those tickets was evidence of a debt of 1 150. 
The sufficiency of the consideration and its actual receipt by the 
person to whom the ticket was issued and who transferred it to the 
libel lant's agent is thus proved beyond question. 

This point has been considered and directly decided in the State of 
Maine. The Court held that a chose in action may be assigned for 
a valuable consideration by the delivery of the evidence of Uie debt, 
without any written transfer (5 Shepley R. 327; Littlefield y. Smith 
S. P. 15 ; Vermt. R. 490 ; Spaffordv. Page.) 

A mere delivery to another by the creditor of the evidence of debt 
due him by a third party, without explanatory proof, might be held 
to import no more than an authority to collect the debt for the benefit 
of the creditor ; but in respect to the ten specified certificates, they 
thus became the absolute property of the libellant, and he is entitled 
to recover the debt acknowledged by them, by action in his own name. 

There is no evidence proving that the remaining four tickets (one 
to Kraft for 8300, one to Fox for 8300, one to Kloppensteen for H^t 
and one to Vessara for 8150) were sold by those parties or trans- 
ferred by them to the libellant, or to Garrison & Fritz, or Lane, bis 
agents, or any other person acting for him. nor that any consideration 
was ever paid by the libellant for them. That he did so is inferred 
only from the fact, that he has them in his possession and received 
them from his said agents. 

No evidence is given that any consideration was paid for them to 
the original owners of those debts. The naked possession of those 
papers does not, accordingly, amount to evidence of a legal owner- 
ship of the debts acknowledged by them, and those portions of the 
libellant's demand must be rejected. 

It is insisted, both in the oral argument and the written brief sub- 
mitted by the counsel for the respondents, that no recovery can ^ 
had upon the evidence before the court, because it does not conform 
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to and support the libel, and also because of itself it fixes no responsi- 
bility on the respondents to the assignors of those tickets. 

It is a fundamental principle with courts proceeding according to 
the course of the civil law, that no remedy or defence can be accorded 
parties litigant out of their pleadings. 

Things not specifically alleged may be sometimes implied, and a 
decree be rendered according to the right, when that right is not 
specifically asserted in the pleadings ; but if the proofs conflict with 
the allegations, by setting up a difierent case, or show that whatever 
may be the right or equity of the party it is not as represented in the 

E leadings, then no decree can be had upon such proofs, and the rule, 
ecome nearly an axiom in this respect, that the decision will be 
secundum allegata et probata^ takes effect in its full force (Naugatuck 
Nav. Co. V. Steamboat Rhode Island, 6 Legal Observer 12). 

On examining the libel critically it would seem to have been drawn 
up in a very hurried manner, or to have been copied most carelessly, 
as the language employed in some of the allegations is palpably 
opposed to the meaning intended to have been expressed, and in one 
instance, at least, renders the fact stated as the foundation of the 
claim wholly nugatory. 

For instance, in some articles it is averred that the defendants 
agreed to furnish the passenger named with two cabin passages in the 
ship New Orleans ; in one it is asserted that the libellant made the 
engagement to furnish the passage, and in all the articles it is 
asserted that the respondents agreed to carry the baggage of the 
passenger ; — sometimes it is said in the ship, and in others in the 
ca6i7i, and in several instances the agreement charged is, to furnish 
the passenger '^ with two cabin passages for himself and baggage,** 
expressions well bearing the construction that the respondents were 
to furnish distinct or double accommodations in the cabin to such 
passengers. 

It is averred that all the contracts were in writing, and then it is 
asserted, '* that of said persons above mentioned, or either of them 
respectively^ were not at Panama when the vessel should sail as adver- 
tised^ he who was absent should forfeit half the amount paid" 

The breaches of the contract are stated to be that, '' putting faith 
and confidence in the said undertaking of the respondents, and 
impelled by the named forfeiture, the several libellants lefl the city 
of New York and arrived at Panama so as to meet the said steam- 
ship, which was to convey^ in the month of April to San Francisco, 
but though they arrived there before the time appointed, and remained 
there until long after the time appointed for the sailing of said 
steamer from Panama, and long after the time they were to be 
furnished with a passage as above stated, the said steamship New 
Orleans did not come there, nor did the respondents furnish the 
several persons above named with a passage on board said steam- 
shin, or any other steamer." 

The libel then avers, that the agent of the respondents at Panama 
not being able to send said persons by the steamship New Orleans 
or otherwise on his own account, applied to the libellant to furnish 
them passages to San Francisco and take therefor from them tho 
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said contracts, and that the respondents would, in consideration thereof, 
pay said claim to the libellant, and that the libellant in pnrsuance 
thereof did furnish said passages and took therefor the claims of said 
persons against the respondents. Yet the article containing this 
statement does not connect with it any averment or charge that the 
respondents failed to fulfil the agreement, and is therefore nugatory 
as a pleading ; but the next article in the libel makes an independent 
charge, that the libellant, at the request of the respondents^ furnished 
such passages and took in satisfaction thereof these claims on the 
respondents, and holds their contract, and has frequently demanded 
payment thereof, which they neglect and refuse to make to him, and 
if the proofs comport with these averments, it is sufficient to sapport 
the action without the aid of the antecedent allegation. The answer 
admits the issuing of all the tickets except one to Mr. Kraft ; it denies 
that the respondents or their agent applied to the libellant to trans- 
port the passengers claimed from Panama to San Francisco, or to 
take the said contracts or claims in satisfaction of such passages, or 
that their agent or any one for them agreed to pay said claims to 
the libellant ; and also denies all knowledge that the passengers 
were carried by the libellant on the terms stated in the libel. 

The answer admits that the steamship New Orleans left New 
York the 25th of February, 1850, and did not arrive at Panama until 
the 23d of August thereafter, but asserts she was then ready and 
prepared to take said passengers to San Francisco. 

The answer further takes exception to the sufficiency of the libel 
as to certainty in respect to the grounds of this action or the items, 
and particularly of the libellant's account, and as to the time and 
manner and under what circumstances the libelant became owner 
of the claims of said passengers, or what those claims were. 

The blunders in the libel in making the libellant engage to fnroish 
the passage in the New Orleans ; in averring that passengers were 
to have two cabins, and using of for if m article four, are not calculated 
to mislead the respondents in any respect, as the meaning of the 
libel is obvious, and therefore-, according to the rules of practice ia 
admirality courts, the mistakes may be amended at any stage of the 
cause (Benedict Ad. Pr., § 358, 483). The same principle applies to a 
good extent to amendments in matters of substance (ibid). Bat if 
the amendments allowed are of a character to change essentially the 
ground or mode of defence, the party receiving the favor will be put 
under equitable conditions towards the other. 

Upon these principles, the third article of the libel would, on tbe 
motion of the libellant, be amended by order of the Court, so that tbe 
promise alleged to be made by the libellant to Abel Hall should be 
stated to be made by the respondents^ and that wherever the term 
*' two cabin passage^^ occurs in the 4th article of the libel, the same 
be amended to read " second cabin passage,*^ and that the particle 
••o/*" said "persons^'^ in the last paragraph of the same article, be 
amended by substituting ** if," and also in the next article of the 
libel (likewise numbered ''jPbur/A"), the statement ''the several 
libellants left," be amended to read *' the said several persons \efi!* 
and after the word *' convey^** in the saiae article^ to insert '' than!* ^ 
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These errors are clearly clerical mistakes, and are so palpable as 
not to be calculated to mislead any one as to the meaning of the libel, 
and it would be entirely contrary to the usage of the Court to turn 
the libellant round, or subject him to any delay on their account 
( Betts, Pr., p. 57, Sup. Court Rules, 24). 

In disposing of the cause I shall reserve the right to the libellant 
to move those amendments of course, at any time before the final 
decree is entered. 

Various other particulars in the libel, objected to by the respon- 
dents as defective pleading, fall more appropriately under the class 
of variations of proofs from the allegations ; such as the averments 
that all the contract was in writing ; that the respondents engaged 
to transport the baggage of the passengers ; that the passenger 
absent from Panama, when the steamer arrived there, should forfeit 
half t/ie amount he had paid, &c., &c. 

Upon the merits of the case, when the errors before specified shall 
be amended, and considering the action to be the same as if prosecuted 
in the name of each passenger, the questions are whether the 
libellant claims upon the contract actually made by the parties, and 
whether he ofiers competent and sufficient proof in support of the 
action. 

The libellant may rightfully charge the contract according to its 
legal import, and he is not confined to stating it in the words of the 
written paper. It will then be for the Court to determine whether 
his evidence sustains the agreement he counts upon. It is plain 
enough that an acknowledgment, in writing, by one party of the re- 
ceipt of a sum of money from another for a considerution, to be 
afterwards rendered by the one receiving it, raises the implication of 
a promise to perform the condition on which the money was advanced, 
and in case of failure so to do, furnishes the promisee a right of 
action to be recompensed in damages for the breach, at least to the 
amount of the money paid, or to recover it back on suit for that 
object. 

The libellant, as the transferee of the claims of persons who paid 
the money, is clothed with their rights in this respect, and if the 
contract set up in the libel was no other than such implied one, there 
would be nothing in the way of his recovering those sums of money 
with interest, all demand of damages be;yond that being disclaimed 
on the trial. 

It is, however, objected to his recovery in this case, that he has 
laid the contract in his libel, as containing the double engagement to 
transport the persons paying the money and also their baggage in the 
ship, and alleged the contract to be in writing, and that he cannot 
recover upon these allegations without proving the contract thus set 
forth. 

There is no evidence in the case, direct or implied, that the respon- 
dents engaged to transport the baggage of the passengers with the 
persons for the consideration paid. 

This might, probably, be presumed had any evidence been given 
that such was the usage of the trade, but the Court cannot infer, aa 
VOL. X 46 
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matter of law* that the passenger acquired by the contract he pro- 
daces, anything beyond the right of a personal passage. 

But this objection, it appears to me, does not exclude the evidence 
offered nor prevent its availing the libellant so far as it is pertinent 
to the case. 

It is to be observed that no specific issue is taken upon the aver- 
ment of the form or contents of the contract. The answer puts in 
a general denial. This necessarily imposes on the libellant the obli- 
gation of supporting the averment in all its material parts, and 
charging that tbe contract included undertakings not proved to be 
embraced by it, does not necessarily prevent the libellant having the 
advantage of those which do exist. 

It might be otherwise if the action was by the respondents, for the 
carriage, and they averred they had carried the passenger and his 
baggage and only proved the carriage of the person, for the proorof 

Eart performance only would admit that the party had done less than 
e agreed to do, and might disable him from maintaining an action 
upon such imperfect execution of his agreement. 

But an averment that the defendants agreed to do two things by 
written contract, and when the contract is produced, it is found that 
only one was agreed to be done, does not destroy the right of the 
promisee to the performance of the actual contract. If the difference 
makes to the advantage of the respondents in any way, it is only in 
this, that the variance is of a character to estop the libellant making 
claim under the contract set up in the libel. 

It does not appear to me that this variance affects the merits of the 
case. The libellant proves the payment of the passage money and 
the promise of the defendants to supply the passage as averred, and 
that they have not fulfilled such agreement, but he fails to prove any 
further or additional undertaking on their part. The allegation of 
such other agj^eement may well be treated as mere surplusage on 
these pleadings, because if the respondents had proved a perform- 
ance of the other part, or a satisfaction of the agreement, or any 
legal defence to it, manifestly the libellant could not maintain an 
action for not carrying the baggage. No engagement to do it is 

5 roved, but if the obligation may be regarded as incident to the an- 
ertaking to transport the person, it would be merged in and fall with 
the principal agreement when that should be defeated. 

Upon the whole the right of the case appears to me to be clearly 
with the libellant as to the ten tickets given him by by the passen- 
gers themselves, and for which he furnished them passages on board 
his ship from Panama to San Francisco, and I shall decree that he 
recover against the respondents the monies they received from those 
tickets amounting to $1500, with interest on each from the time the 
money was paid them therefor, and costs of suit. 

The claim of the libellant as to the remaining four tickets, amount- 
ing to $900 and interest, is dismissed, but without prejudice to his 
suing and recovering for the same hereafter, on competent proof that 
they were acquired by him bona fide from or through the origiBal 
owners. 

Order accordingly. 
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N. 9. Srxfttm Court. 
(C% ^ iTw For*.) 

October Special Term. 

Before Bfr. JTTSTIGE DUSR. 

Fbkdebiok Alder v. W. G. Schmidt and E. BLoonurGDAUE. 

''DfCPraumtiT for thb patmbnt of money only/' — ^PRoinssoRY mote. 

The words *' any imtroment for the payment of money only" in Section 1 62 of the code of *51| 

means an instruraeDt which on its face is evidence of the debt which is claimed to be doe. 
Hence, when not only the instramenl itwlf, bnt extrinsic Gu^ts are necesnry to be proved to 

enable the plaintiff to recover, the existence of those fiicts as constituting in part the cause of 

action, mnst be averred in the complaint. 
A promissory note, in a suit against the endorser, is not an instrument for the payment of money 

only, since to enable the nolder to recover a regular demand of payment and notice ii 

dishonor are necessary to be proved. 
A complaint against an endorser containing no averment of these £uts held to be bad on demurrer. 

The action was against the defendants as makers and endorsers of 
a promissory note for tldO. The complaint set forth a copy of the 
note and averred that it was duly endorsed to the plaintiff before it 
became due, but contained no averment that it had been duly 

E resented to the maker for payment, and that due notice of its dis- 
onor by him had been given, 

To this complaint the defendant, Bloomingdale, the endorser, 
demurred. 

O. A, Mayer^ for the defendant, cited 5 How. Pr. Ca.6. 

P. J. Joachimsenf contra, cited 5 How, Pr. Ca. 107. 

DuBRy J. : — As it seemed to me that this demurrer raised a new 
and important question of pleading under the Code, I have consulted 
my brethren and they concur in the opinion that I now give. 

The case turns entirely upon the construction to be given to a 
clause which appears for the first time in the amended Code of 
1851. Hence the two cases of Spelmen vs. Weeder and Gay vs, 
Paine (5 How B. Rep., 6 id. p. 107), which were cited on the hearing, 
have no application, since they were both decided before the clause 
in question was enacted. In the revision of 1851, it was added to 
§162, which provides that the performance of a condition precedent 
may be averred in general terms, and the words added are as fol- 
lows : ** In an action or defence founded upon an instrument for the 
** payment of money only, it shall be sufficient for a party to give a 
^ copy of the instrument and to state that there is due to him thereon 
** from the adverse part^, a specified sum which he claims." 
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The question now to be determined is, whether a negotiable promis- 
sory note, within the trae meaning of this provision and as against 
the endorser, is an instrument for the payment of money only. If it is, 
the complaint is sufficient and the demurrer must be overruled ; if it 
is not, the general rule that a complaint must set forth all the facts 
which constitute the cause of action, all which be is bound to 
prove in order to maintain his suit {Garvey vs. Fowler^ 4 Sandfori, 
606), must prevail, and the demurrer consequently be sustained. 

The words, '*an instrument for the paymentof money only," if strictly 
and literally construed, mean an instrument which creates no obliga- 
tion on the part of the person who is sought to be charged, other 
than for the payment of money ; which contains, on his part, no other 
promise, stipulation or covenant whatever ; but the consequences of 
this literal construction are so unreasonable that we cannot believe 
that it expresses truly the intent of the framers of the Code or of the 
Legislature. A contract, in writing, for the building of a honse» 
between the owner and builder, is, on the part of the ownen an in- 
strument for the payment of money only, although the payments to be 
made by him invariably depend upon the completion of the whole or 
of portions of the work by the builder. Hence, if the clause in ques- 
tion is applicable to such a contract, as it must be, if its literal con- 
struction be adopted, it will be sufficient for the builder, in an action 
against the owner, to set forth in his complaint a copy of the agree- 
ment, followed by an averment that there is due to him thereon 
from the defendant, a specified sum which he claims, without ave^ 
ring the completion of the whole or of any part of the work he had 
stipulated to perform ; or, to state the proposition in a more general 
form, it will never be necessary, in an action founded upon a written 
agreement, to aver, either generally or specially, the performance of 
a condition precedent, although the liability of the defendant for the 
payment of the sum, which is claimed to be due, depends solely upon 
its performance. 

It may be said that, in judging of the character of an instrument, 
we must look at the stipulations of both the parties, and hence that 
an agreement which binds either party to the performance of any 
act, other than the payment of money, is not an instrument for the 

Sayment of money only^ within the meaning of the code, but this 
istinction by no means removes the difficulty that I feel in assent- 
ing to the construction which the plaintiff's counsel urged me to 
adopt. There is a large class of contracts, strictly unilateral, in 
which the liability, and that a liability for the payment of money, of 
the only party who is bound, depends alone on the happening of s 
contingent event, and, to all these, according to the argument, this 
new provision of the code must be construed to apply. A policy of 
insurance, for example, contains no stipulations on the part of the 
assured, and it is only for the payment of money that it binds the 
underwriter. Hence, in an action upon a policy, if it must be held 
to be •' an instrument for the payment of money only," it will not be 
necessary to aver in the complaint, even the happening of a loss, 
much less the time when, the place where^qr the peril froix^ which it 
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occnrred. It will be sufficient to set forth the policy and to aver 
that, by force of the instrument, the sum, which is claimed, is due 
from the defendants ; and these remarks equally apply, not only to 
every form of insurance, but, with rare exceptions, to every contract 
of indemnity. That the Legislature meant that the clause in ques- 
tion should be applied to such cases is most improbable, and it is 
quite incredible that the authors of the code meant to sanction a 
mode of pleading so loose and vague and indefinite, so utterly barren 
of the information that ought to be given, as to be in reality more 
objectionable than any of the ancient forms of pleading which they 
determined to abolish. A construction that can only be justified by 
attributing this intention to them or to the Legislature, I cannot hesi- 
tate to reject. 

Nor is this construction necessary to be adopted in order to give 
effect to this new provision of the code. I am satisfied that its in- 
tended purpose will be fully answered by limiting it to the cstses in 
which the obligation created by an instrument for the payment of 
money only, is not only certain, but simple and absolute ; and, to effect 
this, the word " onlt^^ may well be understood to mean, not merely 
exclusive of any other promise or stipulation, but free from any con- 
dition or contingency. In my judgment, the clause is only applicable 
where the instrument, set forth in a complaint, is, upon its face, 
evidence of the debt which is claimed to be due, — evidence, not 
merely of the right of the plaintiff to recover, but of the liability of 
the defendant to pay, so that, in all cases, where proof, not merely of 
the instrument itself, but of extrinsic facts, is necessary to be given, the 
existence of the facts must be averred in the complaint. It is this 
construction that was virtually adopted by this Court in the case of 
Lord vs. Cheesebraugh (4 Sand., 696), in which it was held that in an 
action by the endorser of a promissory note against the maker, the 
transfer and delivery of the note to the plaintiff must be distinctly 
averred. The very ground of this decision was, that when the right 
of the plaintiffs to maintain the suit depends upon something more 
than the instrument stself, the additional facts must be averred in the 
complaint. Applying this principle to the case before me, it neces- 
sarily follows that the demurrer must be allowed. The instrument 
set forth in the complaint is no evidence of a debt due from the de- 
fendant who demurs. A negotiable note, although endorsed, con- 
tains no promise of payment on the part of the endorser, since, 
unless we resort to the contract, which the law implies, the endorse- 
ment is nothing more than an order upon the maker of the note to 
payjts contents to its lawful holder. Let it be admitted that the 
same effect must be given to the instrument as if the contract, which 
the law implies, were expressed in terms, the contract of the endorser 
is not like that of the maker, an absolute promise to pay the note 
at maturity. It is a promise to pay, provided the payment shall first 
have been properly demanded of the maker, and due notice* of his 
neglect or refusal shall have been given. Such a demand of payment 
and notice of dishonor, or a statement of facts by which they are 
excused, the plaintiff must prove upon the trial, and the facts thus 
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necessary to be proved, as they coDStitate, in part, the cause of action, 
most be averred in the complaint. The averment* according to the 
decision of the Supreme Court, in Gay vs. Paine, may now be made, 
in general terms, but in some form, general or special, it is indispensa- 
ble. I am not prepared to say that a complaint, in which it is 
omitted, may not, in some cases, be amended upon the trial, but I 
must hold that it is bad upon demurrer. 

A single topic remains to be noticed. It was strongly urged by 
the counsel for the plaintiff, that the new provision in the code was 
intended by the Legislature as a mere re-enactment, with only a ne- 
cessary change of form, of the former statute, which permitted a 
promissory note, or bill of exchange, to be given in evidence under 
the money counts, provided a copy had been annexed to the declar- 
ation when served, and it was therefore insisted that in suits upon 
these instruments, no averment, that the Legislature had judged to 
be unnecessary ought now to be required. Some weight might be justly 
allowed to these considerations had the provision in the code been 
confined to negotiable paper, but it is not thus limited, and we have 
no right to narrow the construction of the general terms that are 
used, nor to give to them any other than an uniform and consistent 
interpretation. We cannot adopt a rule, in relation to negotiable 
paper, different from that, which all must see, and the counsel ad- 
mitted, it would be our duty to follow in an action upon a policy of 
insurance. The words of the code include every instrument for the 
payment of money only. There can be but one proper definition of 
such an instrument To all contracts that the definition embraces 
the provision must be applied, and to none that it excludes. It has 
been shown that it excludes the contract of an insurer, and it must, 
exactly for the same reasons, exclude that of an endorser. 

The defendant is, therefore* entitled to judgment, but the plaintiff, 
upon the payment of ten dollars costs, may amend the complsi^^ 
and ten days are allowed him for that purpose. 
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THE HONORABLE DANIEL WEBSTER 

The death of this eminent Orator, Statesman, and Lawyer, came so suddenly 
upon us, that we could not for some time persuade ourselves that it was a '^'"•^ 
The sad and mournful occurrence took place on Sunday morning the 24Ui o 
October, at twenty-two minutes before 3 o'clock. It is not possible to convey dJ 
words any idea of the doom that this melancholy event cast over tbe ^^^^^ 
One sentiment only seemed to prevail among all classes, namely, that ^^P ^ 
grief. The several law courts were eloquently addressed by the leading metnwn' 
of the bar, and were adjourned. «. 

In the United States Court (Judge Bette prendiog) John Presoott HaUy '^'' 
the U. S. District Attorney, addiesMd the Court as Mows : 
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May it pfeue yonr Honor — Since the last adjournment of this Court, the 
intelligenoe, sad, but not unexpected, has reached us that Daniel Webster is no 
more. He died yesterday morning, in the full possession of all his mental facul- 
tiesy exhibiting in death, as he had always exhibited in life, the entire superiority 
of his mind over all corporeal attributes. 

When we consider his ipreatness as a man — his public services — ^his glowing 
patriotism — his political distinction — his official station — his matchless eloquence 
— ^and as a lawyer, his professional eminence, which placed him, without dispute 
and beyond doubt, at the very head of the American bar — it seems fit that the 
occasion of his death should not be suffered, by this tribunal, to pass by without 
some special notice of the event, and some evidence to endure upon its records of 
the high consideration with which he was here regarded.' 

I rise not, sir, to pronounce an eulogium upon this great man. ^ The world 
knows that by heart," and a nation's tears are at this moment poured out upon 
the bier, where he lies in the solemnity, the repose and majesty of his death. 
He died, sir, as we all could have wished him to die when the inevitable hour 
should come— his profound intellect clear, serene, and unclouded ; triumphing 
over all the infirmities of physical decay, and relying upon those religious consola- 
tions which are the only solace in the dread hour of mortal dissolution. I knew 
Mr. Webster well. I had the honor of his acquaintance, and hope it is not too 
much to say, of his friendship, for more than a quarter of a century. It was his 
counsel and advice which led me to this great city, where I met with professional 
encouragement far beyond my deserts. I have seen him under every variety of 
circumstances — in the secluded hours of consultation, when his clients' interests 
seemed to absorb all his remarkable power of attention. I have seen him in the 
midst of his family circle, dispensing and enjoying a genial hospitality ; I have 
partaken of his innocent and manly amusements ; I have walked with him alone 
at twilight, upon the shore of the ^ far resounding sea ;" I have seen him in the 
forum and in the Senate chamber — ^his gigantic intellect towering above all his 
compeers ; and under no circumstances, nor on any occasion, did I ever know 
him to forget his own dignity, or cease to impress, if not overwhelm, with the 
sense of his surpassing greatness. From his lips I never have heard an irreverent, 
a pro&ne, or an unseemly expression, while his playful wit, his deep philosophy, 
his varied acquirements, and unrivalled powers of conversation, are among the 
richest treasures of my recollection. He has gone down to the grave full of 
jrears and full of honors. His voice will no longer be heard in the court-room or 
m the halls of legislative debate ; but his example will remain, and his fame, 
undying and wide-spread as the world, will be cherished among the chief 
treasures of his country. His sun has set; but it leaves behind that long and 
luminous track which shows what glorious orb it is that has descended beyond 
the horizon. The philosopher, the patriot, the '^ great man eloquent," has gone 
to his recompense of reward, and there remains not upon the whole earth 
another intellect to supply his place. I move you, sir, in consideration of our 
professional loss and the national bereavement, that this Court do now adjourn, 
and that the cause of its adjournment be entered upon its records, to remain 
there in perpetual remembrance of the sad event 

Judos Bstts said : The Court cannot fail to receive the announcement of this 
solemn event without feeling a decree of sensibility equal to that of any body in 
this community. I have personally long known Mr. Webster ; I have enjoyed 
many opportunities of witnessing his great talents on a variety of occasions, and 
in various situations. It is not the practice of this Court to speak at length upon 
occasions of this description, with respect to our own opinions of individuals who 
are the subject of public notice, and 1 shall receive the motion on the part of the 
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District Attorney, and am, at the same time, most solicitous to express my sym- 
pathy with the public at large upon this occasion. It is befitting and proper 
that testimony of earnest respect should be paid to the name and character of the 
individual named, and the Circuit Court will stand adjourned until 11 o^clock 
to-morrow. As the District Attorney has requested, the occasion of the adjourn- 
ment will be put upon the records ; and any gentleman present who has any 
resolution prepared appropriate to the occasion, expressing the sentimentB of the 
bar with reference to the talented deceased, shall have it inserted upon the records. 

Mr. Staples — I move that the address we have just heard be entered upon the 
records of the Court. 

Judge Betts — It is very proper that it should be so. 

It was accordingly ordered to be entered upon the minutes. 



POINTS ON CRIMINAL LAW EVIDENCK 

The cases in which confessions have been rejected, upon the ground of their 
having been obtained by improper inducement, have proceeded upon the most 
refined and artificial distinctions, which have often excluded the most valuable 
evidence of guilt or innocence. In an English case, Reg. v. Baldry^ (16 Jur., part 
1, p. .^ii9J, Parke, B., said :—" Whether it would have been better, in the begin- 
ning, in ail cases to allow the confession to go to the jury, with proper obeerva- 
tioDs upon it, it is too late to inquire into now ; for from the earliest period it has 
been the practice, out of tenderness to the prisoner, to reject evidence of a con- 
fession obtained by threat and promise. I review the cases upon this subject 
with a certain degree of shame as to the law, and cannot but concur, in a ff^^ 
measure, with the remarks on this head of Mr. Pitt Taylor,^ that in many of 
these cases 'justice and common sense have been sacrificed on the shrine of 
mercy ;' " or rather, as Erie, J., said, " at the shrine of guilt, for to allow a guilty 
person to escape with impunity is not mercy to society, or probably not so even 
to the prisoner himself." The fects in the above case which led to these judicuu 
observations were, that a policeman, who had a prisoner in custody on a chwp 
of felony, said to him, ** You need not say anything to criminate yourself; wn» 
you do say, will be taken down, and used as evidence against you." The p^ 
soner thereupon confessed, and it was contended that his confession was inadmis- 
sible, upon the authority of Reg. v. Drew (8 Car. and P., 140) ; Reg. v. MorUi^ 
(2 Moo. and R., 6U) ; and Reg, v. HarrU (I Cox, 106) ; but the Court ove^ 
ruled those decisions, and held, that unless there is a clear promise of worJaJy 
advantage, or a dear threat held out, the confession ought not to be rejected 

* Law of Evidence, toL 1, p. 597. 
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ADMINISTRATOR. 

An administrator, de honU non cum teBtamen- 
to annexOy appointed in the State of New- 
Tork, cannot call npon the agent of the ex- 
ecutor under the will to account for money 
collected as rents of lands in another State, 
nor for money collected as rents of lands in 
this State, in respect of which there is a de-^ 
Tise in trust or power of sale to an executrix. 

Nor is the agent of an executrix liable to ac- 
count for prooeeds of personal property be- 
longing to the estate in his hands^ to the ad- 
ministrator de bonis non eum teBtamento 
annexo. The agent is liable to the execu- 
trix and her personal representatives, the 
executrix is liable to the estate, and the 
remedy of the administrator is against her 
personal representatiyes. Smith, adminis- 
trator, ^c. agt. Edmonds, 185 

A professoinal gamester is per se incompetent 
under the prorisions of 2 Revised Statutes, 
page 75, sec. 32, to act as an administrator 
of an estate, even though it be shown that 
he has been successful in his pursuit and 
accumulated money. 

The pursuit of gambling by an applicant for 
administration is prima fads evidence of his 
in competency. 

And where an applicant for administration 
was shown to have followed the pursuit of 
gambling as an avocation for a period of 
time, twenty months, before his application, 
and no change in his mode of life was showui 
he was presumed to follow it as a mode of 
subsistence at the time of his application. 

The determinations of Surrogates on the ques- 
tion of incompetency held subject to review 
on appeal. McMakon,jr. ana wife, resp^ts 
v. Harrison, appeVt, 290 

ALTERATION IN DATE OF RELEASE. 

An alteration in the dats of a general release 
of all demands, &c.. "to Uie day of the 
47 



date," is a material alteration, and if made 
by the releasee, after execution by the 
releasor, and without his authori^ or 
assent, will avoid the release. Mayhee y. 
Sniffen, 18 

Wheti^ier the alteration was made before or 
after the execution, is a question of fiiot to 
be submitted to the jury. 

When such an alteration is apparent on the 
face of the release, and is not noted as made 
at or before the signing, the instrument may, 
nevertheless, be given in evidence withont 
previous evidence of the time when the 
alteration is made, and the court cannot pre- 
sume from the mere fact that an alteration 
appears on the face of the instrument) (whe- 
ther under seal or otherwise,) that it was 
made after the signing. 

The instrument, with all the circumstances of 
its history, its nature, the appearance of the 
alteration, the possible or probable motives 
to the alteration or against it, and its efieot 
upon the parties respectively, ought to be 
submitted to the jury, and they (or the 
referees in a case like the present) must de- 
termine whether the alteration was fraudu- 
lently made. 

The affidavit of a party is not in all cases eon- 
elusive evidence against him of the truth of 
what it contains. 

Such an affidavit wiQ operate as an estoppel in 
pais in favor of a party whom the affidavit 
induced to act upon the faith of it, in such 
wise that he wonld be preiudioed by a de- 
nial of itB truth ; nor will a party be per- 
mitted to deny the /acts, alleged by him in a 
judicial proceedingi which have been acted 
upon by others thK>ugh his procurement, so 
as to impeach theur claims founded thereon. 

Where the defendant in this case had, in an 
application for his discharge under the in- 
solvent laws of this state (called the two- 
third act), made affidavit that he was in- 
debted to the present plaintiff in the amount 
claimed herein, but inoh discharge was de- 
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nied, it b held that in «n aotioa by the plain- 
tiff to recover the debt, the defendant was 
not concluded by his previous affidavit. He 
might show that the defendant was released 
by the plaintiff before the affidavit was made. 
Mdybee v. Snlffen, 18 

AMENDMENT. 

A defendant will not be penmtted to amend 
his answer, by adding a new ground of de- 
fenoe, where the twenty days after service 
of the answer has elapsed. Houghton and 
othera agt. Latoon^ 33 

BAILOR AND BAILEE. 

As a general mle, a bulor cannot setups 
right of property in a third person to defeat a 
recovery by his bailee. 

To this general rule, however, there are 
many exceptions. 

Sembie — ^that the right of the true owner may 
be set up in all cases where, upon his de- 
mand, the property has been in fact deliv- 
ered to him before the commencement of 
the suit. 

The law may be considered as settled, that 
such a delivery is an absolute bar to the 
claim of the bailor, when it is shown that he 
had obtained possession of the property by 
felony, force or fraud. 

Held, that the evidence given by the defend- 

^ ants upon the trial in support of their de- 
fense, that the goods in controversy had 
been obtained from an agent of the owners 
by collusion and fraud. 

Held aUo, that the record of a judgment in 
fevor of the owners against the plaintiff for 
the recovery of the goods, was conclusive 
evidence of such collusion and fraud, the 
questions litigated and the parties being sub- 
stantially the same. Batee v. Stanton and 
others^ 216 

BILL OF EXCEPTIONS. 

If, under the old practice of this Court, the 
court had power to allow a case to be turned 
into a bill of exceptions after the time 
allowed to make such bill had expired, 
there is nothing in the Code to prevent 
the court now exercising the power. 

But where, on settlement of a case, the privi- 
lege of turning it into a bill of exceptions 
was stricken out after the expiration of two 
years, and arguments for a new trial on the 
case both at Special and General Term, the 
court will not allow the case to be turned 
into a bill of exceptions. Hammond v. 
Hazard^ 56 

BILL OF EXCHANGE. 

Where the endorsee of a bill of exchange ad- 
vances money for the express purpose of 
taking up the bill, and the money is forward- 



ed throoffh ^ dnwer of the lalltolhe 
agent of &e aooeptor, and the bill is by bim 
t&en up at the banker's and returned to the 
endorsee, who sues the aooeptois thaeoD,it 
is proper to snbmit to the juiy the quflstioii 
wheUier under all the drcnmstanoes prored, 
the money was a loan to the drawers, and 
applied in payment of the bill to the exoae- 
ratton of the acceptors, or a withdrawal rf 
the bill with a view to pursue it as a valid 
security in the hands of the plamtiff Suck 
a transaction does not necessarily anumntto 
a payment and discharge of the aooeptmce, 
and a non-suit was proroerly refused. Bess 
et oL V. Canning et aL^ ^ 

BOTTOMRY BOND. 

A bottomry bond, made for a larger sum than 
is due, tot the purpose of bdnsj used to do- 
fraud underwriters, is void, and no remedy 
can be had upon it, although no fraud w 
intended against the owners of the veKd. 

The rule of 3ie Admiralty, which holds thata 
bond maybe goodfora part sndbadfora 
part, does not apply to one made for ue 
purpose of defrauding the insurers. 

But a fraudulent bond wiU not neoesanly 
vitiate the consideration so lar as it » meri- 
torious. For so much the creditor may 

• recover by process in rem on the hypottie- 
cation implied by law. Carringion, im^ 
lant V. The Ann C. Pratt, 

COLLISION. 



m 



Held, that where a steamboat with a yeasd in 
tow and a vessel under sail, with the wind 
free, were approaching from opposite direc- 
tions, and each on a coarse which, if pursned, 
would carry them dear of each other : 

That the steamboat was not liable ft* <»«J^ 
to the hitter by a collision caused by » 
improper change in her course aero* » 
bow of Uie steamboat ; -^ 

That the steamboat exonerated herself wm 
blame by using the means within her poww 
to avoid a collision, when ascertaining ui» 
the sailing-vessel was crossing her c^*^' . 

That proofs on the part of the libellant will n« 
be aflowed to contradict the allegation of m« 

Facts tending to fix the reUtive powtion « 
vessels by those on board eXio^^ °*V 
weight than the opinion of lookers-on, w- 
though the latter outnumber the former. 
The Steamboat Poethoy^ . ^^ 

It is the proper mode of taking exception/^ 
the jurisdiction of the Court in a civil acuon 
brought by a private suitor ^^Irg 
armed ship of a friendly power, for the v^ 
Attorney to file a suggestion in the n«n 
of the United States. . 

A ship of war belonging to a nation m »nn^ 
with the United States, and not V^^ 
by the President a fi«e entry into ^^ 
of the United Statflis » not liable to ^^ 
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on proocM from the looal Courts, for a 
wrong f ul oollisioii within the territorial 
jiirifl£ction of the United States^ with an 
American merchant yessel. Tm Steam 
toar-Bhip Pixarro ads. Matthia*, 97 

COMMAKD OP SHIP. 

When the master is separated from tlie ship 
by death or other casoalty, tlie mate sno- 
ceeds to the oommand as nerea neeesearius. 

Ttie possibility of this oommand being devolved ' 
on lum is a contingency contemplated by 
his engagement, and he engages for a com- 
petent degree of skill in seamanship and 
navigation for the management of the ship 
on the happening of this event. He is also 
entitled to the orainary presumption in his 
&vor, that he acted with fidelity and ordinary 
skiU until the contrary is proved. Carting' 
ton, Ubellant, agst. the Ann C, Pratt, 193 

CONSIGNOR AND CONSIGNEE. 

When a bill of lading, by which goods are 
made deliverable to a consignee by name, is 
transferred to him, and, as a pert of the 
same transaction, a bill of exchange is drawn 
upon him for the value of the goods, which is 
accepted, the consignee acquires an absolute 
interest in the property from the time of ac- 
ceptance, subject only to the oousignor^s 
right of stoppage in transittu 

The rule is the same, whether the instrument 
sent by the consignor to the consignee is in 
the form of an ordinary bill of ladmg, or of 
a forwarder's receipt. 

Tlie persons employed in the transportation of 
the property act as the agents of the con- 
signee, and are liable to him as bailees, for 
kMM or negligence. Dowe and an*r v. 
Cobb, 161 

CONTRACrr (MAarrntt). 

'Hie assignee of a maritime contract, not ne- 
gotiable, may sue upon it in admiralty in his 
own name ; and may unite in one action 
several demands against the same defendant, 
although derived from different assignees. 

A ticket issued by a ship owner, acknowledg- 
ing die receipt of money for a passage in the 
ship, imports an engagement on his part to 
give the conveyance, and on Mure to fur- 
nish it to the person paying the money, an 
action will lie for recovering it back in the 
name of his assignee. 

Such contract made in New-Toric, to convey 
a passenger in a specific steamship from 
Panama to San Francisco, in the month of 
April, is broken if the ship fails to arrive at 
Panama during that month. 

The owner has the entire month within which 
to perform the undertaking ; but an offer to 
furnish the passage in a d^erent ship is not 
a satis&ction of Sie contract 

If tiie steamship does not arrive at that port 



nntil after the month of April, the pasuge 
money is reooveraUe, although ue passenger 
did not wait in Panama ue ezpration of 
the month, but shipped therefrom on the 3d 
of April Neither party ean give prods 
against or ont of the alle^ona c? the plead- 
ings. 
Formal amendments may be allowed at any 
stage of a cause. Cobb v. Howard and 
oV»t 353 

PARTNERS. 

One partner of a firm in ftiling drcnmstanoes, 
for the purpose of securing a bona fide 
partnerslup creditor, admits service of a 
summons and complaint, and gives an oflfor 
to oompromise under seo. 385 of the oode, 
on which judgment was entered and execu- 
tion issued against and levy made on the 
partnership property, and on motion to set 
aside the judgment and exeoution by the 
other member of the firm who was not 
cognizant of or consenting to the proceed- 
ings, it was held that the judgment and 
proceedings were regular. 

To offer to oompromise under sect. 385 of 
amended Code, may be given by one of 
several defendants who has been served, so 
as to admit of a judgment against the indi- 
vidual property of the one givmg the offer 
and the joint property of all ue defendants. 
In such case, the offer is the substitute for 
the cognovit under the former praotioe. 
dwell V. McLaughlin^ 316 

DEATHS CAUSED BY BURNING OF 
A STEAMBOAT. 

The intent to do bodily harm to some one out 
of a number of persons is necessary, under 
the 2d subd. of sec. 5 of 2 Rev. Stat, p. 
657, to constitute the crime of murder, even 
where the homicide is effected by an act 
imminently dangerous to others, evincing a 
depraved mind, regardless of human life. 

Dubitatur whether Uiere should not also be 
an intent to kill, though not aimed at any 
particular person {People v. Austin, 7 Leg. 
Oba, p. 117 ; referred to and not dissent^ 
from, per Edmonds, J.) 

Deaths caused by the bummg of a steamboat 
which results from the making of excessive 
fires for the purpose of creating exoessive 
steam, in order to out-race another steam- 
boat, declared not to come under the deno- 
mination of murder, but parties held to bail 
for manslaughter in the first degree. 

Where the offence was committed on naviga- 
ble tide waters wholly within the State of 
New-Tork, and the United States Courts 
and the State Courts assumed jurisdiction 
thereof, the former prior in pomt of time 
to the latter, it was held on a writ of 
habeas corpus issued to test the legality of 
the latter ari'est, that the conflict of jurisdio- 
tioii could only be avoided by letting up 
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jndgmtnt ttronoonoed in ono of the tri- 
bimalii, wnioli, when obtained, would be 
a bar to the prooeeding in the other. 
It was also held to be by no means clear that 
the State Courts had not jnriidiotion over 
the subject matter of the o£^oe whereof 
jurisdiction had already been exeroised by 
the United States tribunals. At all eyents, 
tbe ouesUon considered too important to be 
deciaed summarily on habeas corpus. Th$ 
PeopU «x. relat JtfcAfaAen, Jr.jOn behalf , 
Ae, against Tlu Sheriff of Wetteheeter 
Co,, 298 

DESCENT. 

Hie rule of the common law that in the descent 
of a newly-purchased inheritance, the blood 
of the &ther is to be preferred is not appli- 
cable when the descent is to brothers and 
asters, or Uieir descendants. 

The rule in ftot abolished in every case of a 
descent in which the statute provides. 
Breton t. Burlingham and other*, 106 

BVIDBNCE. 

Bmoethe code, an agent is a competent witness 
against his princupal, though the eflfeot of his 
evidence is to disohiffge himself from a 
written contract which he has entered into 
in his own name, and to charge the principal 
as a party to the contract 

The dictum of Parke. 6., in Higginev, Senior 
(8 Mees Sb Wels. 834), that although it u 
not competent for a person who has signed 
a contract in his own name to discharge 
himself from liability by parol proof that he 
acted as agent for a third person, yet that it 
is competent by parol proof to charge such 
third person as principiBl, denied to be law. 

In an action upon a written contract, parol 
evidence is inadmissible to show that the 
party who signed it as principal was only 
agent of a third person, and thus to charge 
such third person as the principal, his name 
not appearing on the face of the instrument 

It is immaterial whether such contract is 
required by the Statute of fVauds to be in 
writing or not Stewart and anV ads. 
Fenly, 40 

FREE SCHOOL LAW. 

Hie Act of March 36th, 1849, known as the 
*' fVee-School Law/' is constitutional. 
Johnton agst Rich and others, 33 

HABEAS CORPUa 

A United States District Judge can hold a 
Circuit Court in the absence of a Circuit 
Judge, and exercise all the powers of a 
Circuit Court 

A District Judge allowing a writ of habeas 
corpus at his chambers in term time of the 
Circuit, may at his discretion, make it 
returnable in the Circuit Court, 



Hie treaty with Great Brit^ of Augoit 9, 
1842, or the act of Congress of August 12, 
1848, does not afl^t the authority of the 
Federal Courts or judidal cheers, in al- 
lowing and acting upon a habeas eorput to 
inquire into imprtoonments thereunder. 

Proceedings in the Federal Courts on habtat 
carptte are not governed by State legida- 
tion, but are In conformity with common 
law rules. 

A prisoner cannot traverse the return to a 
writ of habeas eorpusy nor demand an 
issue on the legality of his commitment 

He may show on the &ce of the proceedings 
or aliunde, the incompetency of the nu^ 
traie to grant the writ, or that the subject 
matter was not brought within his joris- 
diction. 

The Federal Jndicuary can execute the pro- 
visions of the treaty in respect to ftgitiTes 
from justice, without any aid from an act of 
Congress. 

The commissioner who ordered tbe commit- 
ment in this case, was a magistraie within 
the meaning of the treaty ; but he if not 
authorised in that character to take pro- 
ceedings under the statute. 

The ma^'slra^e aets upon complsinta ot 
oath, and no requisition to him is demanded 
by the treaty. . , 

The requisition is a diplomatic act sddneted 
to the government, after commitment of the 
prisoner.' 

If a preliminary requisition or application to 
the magistrate be necessary to legalise ha 
action, a resident Consul is a proper officer 
to make it ^. 

The act of Congress of August 12, 18«, 
operates in aid of the treaty. The 6th teti, 
authorising a copy of the original depoBtwn 
to be used, applies if the proceeding! w 
before a magistrate. The proviswD* « 
the two are not in conflict, and the qneJtwn 
as to the supremacy of the treaty dotf»» 
arise. _ . 

The act is valid and a law to the IT. S. Om 
if it direct the surrender of fugitives fim 
justice in cases not named in the *f**§[* , . 

This commissioner, by his appointment by in» 
Court in October Term, 1850, was a coin- 
missioner authorised to take «>«"^^,^? 
the case, under the act of August 12, 1W». 
The statute empowers him to act upon com- 
plaint on oath, and does not exact any re- 
quisition. The return and aoccwnpanying 
documents show that the case was brougni 
legally within the jurisdiction of the eom- 
niusioner, and that there was P«>^**^ 
for committing the prisoner. i« '** oRO 
of Thomas Kaine, ^° 

INFANT. 

Whether a contract between an «'»/?"'^ 
tiie party with whom he contracts, » w 
regarded as absolutely vdd or merely row- 
able, any other person cannot take «dvtnw8« 
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of {he existence of roch a oontract, beoauM 
it ia Boffioient to show that it was made with 
a person whom the law pronouioes incapable 
of contracting. 
Therefore an infant joint contractor or co- 
partner may be disregarded entirely, and 
left ont, in bringing an action against the 
contractors or fiim Sloeum and an'r agt 
Hooker and an% 49 

INJUNCTION. 

"Where the plaintiff appears to be entitled to 
a decree for a perpetual injunction, he may 
have a temporary injunction alsoi pendente 
lite^ provided it is necessary to protect him 
from injury. The law in regard to injunc- 
tions has not been materially changed. 
It is not enough for a plaintiff, to entitle him to 
a temporary injunction, to show that the 
oontinuance of the acta complained of will do 
him an injury ; he must also show that it 
is a case in which he will be entitled to 
final relief by injunction. 
The obstruction of water-courses are such 
grievances as call for the equitable remedy 
by injunction. Coming and anW agt 
The Troy Iron and Nail Factory and 
Burden^ 7 

In motions that are to be heard on the plead- 
ings, it is never neoeesary to serve copies on 
any of the parties to the suit. Therefore a 
motion to vacate an order for an injunction 
made upon service of a notice merely^ en- 
titled in the action, stating that the motion 
would be founded on *' a copy of the injunc- 
tion and papers served therewith on the de- 
fendant," held sufficient. 
It is not necj^ssary on such a motion to serve an 
affidavit stating that an action has been 
commenced ; 3ie papers upon which the 
motion is founded pre-supposes the fact. 
(The decision in Oahom agt Lobdell, 2 
Code Rep. 77, disapproved.) 
In an action to recover damages for the con- 
version of property which the defendant was 
under obligation to divide with the plaintiff, 
annually each year, held, that an injunction 
which restrained the defendant **from 
selling, delivering, or in any manner dispos- 
ing of, or appropriating to his own use any 
of the produce of the farm, until a division 
was made." was unproperly granted, espe- 
cially as It seemed the principal ground 
relied upon was, that Uie plaintiff was 
afraid that iJie defendant would not keep an 
accurate account of the articles. Besides, 
it was not alleged that the defendant was 
irresponsible. Newbury agt Newbury, 52 
No Injunction will be issued, when it appears 
on the fiice of the plaintiff's complaint, that 
he has no interest that can be injured or 
afl^ted by the act wb.ch he seeks to res- 
train, nor will it be issued, when his claim 
for relief \a founded upon a contract which, 
by his own showing, is illegal. 
The lobaoriben to ttie Art Union haye no 
48 



mterest, legal or equitable, in the property 
of the association. 

If Uie annual distribution of the worka of are 
belonging to the association is a lottery, 
prohibited by law, each subscriber, by his 
purchase of a share, becomes a " particepM 
criminie," 

Where a statutory forfeiture attaches upon the 
commission of an offence, the titie of the 
owner of the property is fh>m that time 
wholly divested. 

If the annual distribution provided for in the 
constitution of the Art Union is an illegal 
lottery, the works of art that have been 
offered for distribution are now, by Ibfee of 
the statutory forfeiture, the exdosm |MB»<^ 
perty of the State. 

Held^ that upon the &ce of his t^f^ti^^ tb» 
plaintiff had no titie to relief 

Temporary injunction dissolved — motkn te 
permanent injunction denied. B^mmtt v. 
the American Art Union and oV», 132 

A Court of Equity will not interfere by injunc- 
tion to put down a public nuisance which 
does not violate the private rights of pro- 
perty, but only contravenes the general 
policy. Nor will an injunction be granted 
.to prevent the perpetration of an act pro- 
hibited by a public statute, because it might 
diminish the profits of a trade or business 
pursued by the applicant in common with 
others. 

The limits to the powers of injunction, which 
have been heretofore prescribed by Court 
of Equity, ought not to be enlarged. 

Where a new right or the means of acquiring 
it is conferred, and an adequate remedy for 
its invadon is given by the same statute, 
parties injured are confined to the statutory 
redress. 

A public prohibitory statute, though passed 
ddefly for the protection of a class, still does 
not confer any individual rights. An in- 
fraction of such a statute is a wrong to the 
public, for which the people in their collective 
capacity alone are entitied to redress ; un- 
less the party aggrieved has sustained a 
special damage, peculiar to himself, and not 
in common with others. If the damage 
affect a class, it is general or common, and 
not special. Smith and others v. Lock' 
wood, agent, &c., and an^r, 232 

JOINT DEBTORS. 

Where a joint debtor judgment haa been en- 
tered against two upon service of procese 
upon one defendant only, the defendant 
served is a competent witness for the plaintiff 
in another action, to prove the other de- 
fendant a co-debtor. 

By the joint debtor act of 1830, an action of 
debt lay upon a joint debtor judgment 
against aU the defendants, upon proof 
aliunde the judgment, that thoae not served 
were joint debtors. 

Where the Court of Appeala upon bill oC 
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exceptioDB reeeryes a judgment and orden 
a new trial, and it appears that a majority 
of the Court agreed in one proposition as the 
eonelusion of each, though some based their 
conclusions upon one and some upon another 
distinct proposition, neither of which was 
sanctioned by a majority of the Court, it 
was held, that the Court below on the new 
trial were bound by the result without regard 
to the grounds of the decision. Oakley v. 
Aspinwall and ot^b^ 79 

JUDGMENTS AND DECREES IN U. S. 
COURTS. 

Judgments and decrees rendered in the United 
States Courts duly recorded, become liens on 
lands situate within the district in which the 
judgment or decree is rendered. 

It is not necessary to their validity and effect 
that they be registered in any state office, 
nor in the particular county within which 
the land lies. 

The marshal executes final process on such 
judgments and decrees throughout the 
district. 

The Act of Congress of July 4, 1840, applies 
to and adopts the State laws respecting the 
termination and limitation of liens. The 
method by which liens are acquired in the 
United States Courts was determined by 
previous laws. 

The State Act of May 14, 1840, has no rela- 
tion to the duration of judgment liens on 
land, it applies solely to the method by which 
liens on land may be acquired in State 
Courts. Crandell resp, ads. Cropseyy 1 

JURISDICTION AND POWERS OF 
CIRCUIT JUDGES AS VICE-CHAN- 
CELLORS. 

Held, that the residence of a defendant within 
the circuit of a Judge was alone sufficient to 
give him jurisdiction in an equity suit, al- 
though neither the cause of action had 
orison, nor was the subject matter in con- 
troversy situated within his circuit 

The three classes of cases in which an equita- 
ble jurisdiction was given, are distinct and 
separate, so that the existence witliin a 
circuit of any one of the facts upon which 
the jurisdiction was made to depend, was 
sufficient to justify its exerdse. 

An amendment of a bUl in equity not altering 
the title of the plaintiff to the relief sought, 
nor the nature or terms of the relief, is to 
be regarded as merely formal. 

Held, that such an amendment, where the 

^ bill had been taken as confewed by a de- 
fendant, did not render a subsequent decree 
against him irregular and void, although he 
had no notice of the motion to amend, nor 

^ was any copy of the amended bill served on 
him. Cloion v. Corley^ 337 



Where in a publication a charge of dishonerty 
is made against one memb^ of a firm, in 
review of the firm, its credit and standiag ; 
held libellous per se, and that an action will 
lie by the partners for the injury done to 
their business or credit. 

A firm may recover damages for such a Hbd 
without proof of special damage. 

Where infommtiofi respecting a finn doing 
business in the country was communTcated 
to mercJumts of this city who were interest- 
ed in obtaining information as to the stand- 
ing of country merchantB getteraUy, but bad 
no direct interest on knowmg the character 
or credit of the finn in question : held not 
to come within the rule of privileged tm- 
tnunications. 

When exemplary damages may be awarded. 

Where the Court can see that no injury could 
arise by an erroneous exclusion of testimony, 
a new trial will not bo granted for such 
error on a bill of exceptions. Taylor et d. 
agt Churchy 

LIQUIDATED DAMAGES. 
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Liquidated damages, in the proper sense of the 
term, are a positive debt exdudbg eyidaice 
of actual damage, wherever a breach w 
proved to which they apply. 

But damages are not always to be considered 
as liquidated because the parties hare de- 
clared them to be so. 

Whatever may be the expressions used, tliey 
will be construed as a mere penalty : }^i 
when the M^reement contains various stog- 
lations, differing in importance; andjoj 
when they would compel the^aymcnt of » 
larger sum, for a default in the paymenta 
a smalls. 

When construed as a penalty, the da^ 
proved, and not the amount of the pei»»Jj 
are the measure of the plaintiff 'sreowe^- 

BeaZeagt/faysj, ^^ 



MOTION TO STRIKE OUT IRBKLB- 
VANT RLA.1TER. 

The title of an affidavit embraces the name or 
style of the Court as weU as the name oi 
the parties. Hence an error in the name « 
the Court when it is certain that the pwg 
upon whom the affidavit was served oouw 
not have been misled, is to be disregardeo, 
under § 406 of the code. The dem«l of « 
moUon by the default of the ^^^J^u 
is not a bar to its renewal when the dciaw 
is excused. When there are several gn>^ 
upon which a motion may be made, v» 
upon which the moving party '"^■"In,^ 
rely must be spedfied in the notice, i" 
43d rule of the Supreme Court, « V^ 
applicable, is bmduag upon the Sop«"^^ 
Court. Efence notice of a motion to "t^ « 
matter from a oomplaint which wa» tgn^ 
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more than twenty dayv after the lerrioe of a 
oomplamt held to be irregnlar and void. 
An extension of the time to answer, b a 
waiver of all objectioDS to the oomplaint, 
and a bar to a motion to strike out irrelevant 
matter, nnleas the ri^t to make the motion 
18 expressly given. Bowman agt Sheldon 
and otherBf 339 

ORDER DISMISSING COMPLAINT. 

Whether a non-suit is properly granted or not, 
cannot be reviewed on a motion to set aside 
the judgment on the ground of surprise. 

Where the defendant furnishes a copy of 
pleadings on which the action is tried and 
the question is discussed on the trial 
whether such copy is correct or not, it can- 
not afterwards be considered as a ground of 
surprise to set the judgment aside. 

A motion made for a new trial on the ground 
of surprise will not be granted on the ground 
that the ceunsel was aurpriaed at ue de- 
cision of the court 

The 174th section of code does not apply to 
such a case. Wilcox agt. Binneit, 30 

PARTIES. 

A member of a class of persons having a com- 
mon interest in the subject matter, cannot 
not maintain a suit in his own name, and 
for his individual benefit. 

To avoid unnecessary litigation, however, one 
may bring a suit in beha^i of himself and all 
others who are equaUy interested with him- 
bnt this must be distinctly stated in the out, 
set If, because of the inconvenience, all 
are not brought in as parties, the suit must 
still be for the benefit of all. Smith agt 
Loekwoodf agent, &c, and Wood, 12 

As a general rule in chancery, all parties 
interested in the object of the suit must be 
made parties, before the Court will proceed 
to a final determination. This rule is not an 
arbitrary and inflexible one, but is adopted 
as a matter of convenience, for promoting 
the ends of justice ; and whenever its appli- 
cation wonld defeat those ends, the rule 
itwlf must generally give way. WeUter 
and an'r, in error, v. French and o^raj in 
error, 110 

A suit cannot be legally commenced against a 
Railroad Corporation (for loss of baggage or 
anydiing else) by the service of a summons 
upon a ** baggage maaier^^ in their employ. 
He is not such a *' managing agent" as the 
statute contemplates. But a general ap- 
pearance waives the irregularity of such a 
service. 

An action against a common carrier, under 
the code, sounds in tort ; and an application 
to the Court for judgment under the second 
subdivision of § 246 must be made, where 
judgment is taken for want of an answer. 
Flffnn agt The Hudaon Railroad Co. 15B 

A suit fouled npon the expre« contract con- 



tamed in a Un of lading shonld be brought 
by the shipper with whom the master con- 
tracted ; or by the owner of the goods, in a 
case where the shipper acted as his agent 
Dowaand an^r v. dobb^ 161 

PLEADING. 

In an action for libel or slander, matter pleaded 
only in mitigation of damages, is not a de- 
fence in whole or in part, and is, therefore, 
not a subject of demurrer. The plaintiff is 
not bound to traverse such matter in his 
reply. 

The question, whether facts so stated can be 
properly admitted in evidence, is to be de- 
termined by the judge upon the trial. New- 
man agt. Otto and an'r^ 14 

An averment in a complaint of due notice to 
an endorser, means notice in fact, not by 
construction of law. When the plaintiff 
relies upon £Eicts excusing notice in fact, he 
must set them forth in the complaint Qar- 
rey v. Fowler and onV, 16 

Claims for both legal and equitable relief may 
be united in one action, where they are not 
inconsistent with each other. 

Cases in which amendments ought to be 
allowed at the circuit Getty v. The Hud- 
aon River Railroad Co. 85 

Upon a promissory note made to one as ad- 
ministrator, he may now sue either as ad- 
ministrator or in ms own right. 

But the character in which he sues affects 
materially the rights of both parties; an 
averment, therefore, that he is adminis- 
trator is a material averment, and cannot 
be rejected as surplusage. 

Surplusage is matter whoUy foreign and irre- 
levant to the cause. 

The changes in the law respecting an ad- 
ministrator's right to sue as administrator, 
and the error of cases in still holding that 
his description as administrator may be 
rejected as surplusage, commented upon. 

The want of making profert of his letters of 
adminiitration in a suit by an administrator 
was until the code bad on special demurrer ; 
but under the code profert of his letters is 
not necessary. And a demurrer upon 
that ground overruled as frivolous. Bright 
and an^r agt Currie, 104 

It is not a ground of demurrer to a com- 
plaint that the plaintiff claims judgment 
for a larger amount than by his own show- 
ing he can be entitled to recover. Beale 
agt Hayea, 166 

Plea of fraud— condufflveness of judgment — 
effect of record of Sister State. Dobaon v. 
Pearce, 170 

Striking out answer. Bennett v. Hall, 191 

The complaint must set forth facta by which 
the Court can see that the plaintiff have 
sustained or are threatened with a legal 
injury, or it ii bad on demurrer. A general 
averment that the acts of the defen&nt are 
contrary to the statute, without setting fonh 
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In what mnmw, It not tnffioie&l Smith 
and oWb t. Loehoood, agent, Sso,f and anW 

232 

A complaint may be drawn in the same lan- 
guage that had been used prior to the paa- 
iage of the oode where the language is ap- 
propriate and not inconsistent with any 
provimon of the code. Dows and aiCr t. 
Hotehki§$ and an^r^ 281 

Where a party before a Justice pleads matter 
in abatement, and matter in bar, and goes 
to trial, the Justice may properly disregard 
the matter in abatement, and dispose of the 
ease on its merits. The party litigant should 
rely either upon the one or the other, and 
should not set them up together. Monteith 
d. respondentf agt Cath, appell. 348 

POWER OF SALE IN WILL. 

Where a testator by his will, after giving to 
his wife the renti of certain premises during 
her life, devised as follows : — ^^ After her 
death, Uie house and lot the comer of 
Amity and Oreen-atreets, to be sold, and 
nett proceeds to be eonally divided be^een 
Benjamin Hide Old, Joshua Hide Old, and 
their sister, Caroline Oldi share and share 
alike." Held, that a power of sale is to be 
implied to the executors, because the fund 
raised is distributable by them in that char- 
acter. 

Whenever a power is given in a wiU to sell 
lands, without expressly naming a donee of 
the power, and the proceeds of the sale 
are to go to pay debts or legacies, or to 
be distributed, the power vests in the exe- 
cutors by implication. 

Such an implication is much strengthened by 
the «»rcumstance that two of the persons 
who are the objects of the testator's bounty, 
and who are beneficially interested in the 
execution of the power, are named as exe- 
cutors. 

Where real estate is directed to be sold by 
virtue of a clause in the testator's will, and 
the proceeds are to pay the legacies or to 
be distributed by the executor, such proceeds 
are to be regarded as personal estate to all 
intents and purposes, unless there be a 
figulnre of the purpose and object of the sale ; 
aliens may, therefore, take and be entitled 
under such proceeds, although not entitled 
to the land itselfl Meakings, appell., o. 
CromweU and o^rt, resp , 201 

PRINCIPAL AND AGENT. 

An agent when contracting for his principal, 
cannot stipulate for any private collateral 
benefit for himself. If he does, he will be 
deemed to take and hold it in trust for 
his principal. The rule applies to all per- 
sons standing in a fiduciary relation to 
those for whom they are actmg. 

Phiud may be inferrea from facts and cir- 1 
eumstancea without direct proof. Butj 



when the cireumsianoea admit of a natural 
and probable explanation, eonsistently 
with tne innocence and good faith vritn 
the party charged with the fraud, the 
presumption is in favor of innocence. 
A simple hope, expectation, or possibility of 
benefit^ is a sufficient consideration to 
support the contract of sale. Oarron, H 
aU V. DavU et aU 226 

PROBATE OF WILL OF MARRIED 
WOMEN. 

A surrogate ought not to admit to probate, 
the win of a married woman, made pre- 
vious to the law of April, 1849, purport- 
ing to convey real and personal properij, 
and to be made in pursuance of a power 
contained in an antenuptial contract^ 
without the production of the instrument 
under which the same professes to be 
made. 

Whether a married woman could make a 
valid will or appointment in the nature of 
a will, under the Revised Statutes and 
before the law of 1849 Queref In the 
matter of proving toill of Jenningt, 25S 

PROMISSORY NOTE 

The rule that the liability of an endorser ia 
governed by the law of the place where 
the endorsement is made, means the con- 
tract of endorsement, not the mere act of 
writing the name npon the back of the 
instrument 

There is no contract binding the endorser 
until the note or bill npon which his name 
appears is transferred for a good consi- 
deration to a third person. 

Seldt that as the promissory notes in suit 
had no validity until they were transferred 
to a third person in the city of New-Yorf; 
the liability of the defen<unt as an se- 
commodation endorser was governed by 
the law of this SUte, not by that of Mi- 
chigan, where the notes were executed. 

In this State the law is settled, that every 
notice to an endorser is to be deemed 
sufficient, which expressly or by a reason- 
able intendment gave hun information of 
the dishonor of the bill or note on which 
the suit is founded. 

Where an uncertainty in the application of 
the notice arises from extrinsic facts^ the 
question of its sufficiency is a question of 
law to be determined by the Court alone. 

Where no uncertainty arising from extrinsic 
facts is alleged to exists the burthen of 
proof lies upon the defendants; the ex- 
istence of the facts will not be presumed. 
Hence, the description of the note in the 
notice, although incomplete, is sufficient 
if it correspond with the note in evidence, 
unless it is proved by the defendant that 
tiiere was some other note to which the 
description would equally apply. 
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Notice that the bill or note was dxtlypro- 
tesUdf is notice of its dishonor ; i. e., that 
payment was dnlj demanded at the proper 
time and place, and refused. 

The pendency of another suit for the same 
cause of action in a Court of the United 
States, or of another State, is no defence, 
either as a bar or in abatement The law 
in this respect has not been altered by 
the code. Cook, retp,, agt Litchfield, 
Cfipdl, S80 

!rhe words *' any instrament for the payment 
of money only" in section 162 of the code of 
1851, means an instrument which on its 
&oe is evidence of the debt which is claimed 
to be due. 

Henoe, when not only the instrument itself, 
but extrmsic &ots are neoeesary to be proved 
to enable the plaintiff to recover, the exist- 
ence of those fiusts as constituting in part 
the cause of action, must be averrod in the 
complaint. 

A promissory note, in a suit against the en- 
aorser, is not an instnunent for the payment 
of money only, since to enable Uie holder to 
recover a regular demand of payment and 
notice of dishonor are neoeasary to be 
proved. 

A complaint against an endorser containing 
DO averment of these fitots held to be bad 
on demurrer. Alder v. Schmidt and anW, 

363 

PROPERTY OP CASKS, ETC., IN WfflCH 
LIQUOR IS SOLD. 

A sale of ale in barrelf, accompanied with a 
stipulation as to the price or value of the 
barrels in eate the tame are not return^ is 
not necessarily a sale of the barrels. 

Where the evidence shows a mutual under- 
standing that the barrels thaU he returned 
a89oon ai theaUitdrawn out, if such return 
is practicable, and the ale is drawn out and 
the barrelt are capable of being returned, the 
seller of the ale has a risht to insist on 
such return, and (after demand and re- 
fusal) to sustain an action for the barrels 
or their value. In such a case, the pur- 
chaser of thealeVAek bailee for theueeofthe 
harrele. 

The seller of the ale has the same rights as 
to the barrels against a purchaser of the 
ale from hie vendee^ who acquired the 
barrels upon a similar understandinff. But 

Semble. A bona fide purchaser of me bar- 
reli from the first vendee of the ale, could 
successfuUy resist the claim of the original 
vendor to reclaim the barrels. Weseott v. 
TUtan, 278 

STATUTE OF FRAUDa 

It is sufficient^ under the Statute of Frauds 
(2 R. a, 186, § 8), that the contract should 
be signed only by the party to be charged ; 
it is not necessary that it should be signed 



by the party who seeks to avail himself of 
its advantages. Stewart and anW ads. 
Fenly, 40 

A parol contract to sell a span of horses for 
the price of fifty dollars or more, is void by 
the Statute of Frauds, unless there is 
delivery on payment 

"Words alone will not answer the require- 
ments of the statute. Acts must be done, 
and that alone will secure the benefit and 
prevent the mischief intended by the 
statute. Ely agt Ormaby, 64 

Where ^oods are sold to a minor upon the 
promise of another to be responsible for 
nim, such contract is within the statute 
of frauds. 

The infancy of the purchaser does not alter 
the liability of the surety. The statute of 
frauds applies equally to such a contract^ 
whether the principal is a minor or not 
Clark agt Levi, 184 

STATUTE OF LIMITATIONS. 

The defendant being indebted to the plaintiff 
npon a draft of 9398 6, given for goods 
sold, sent a promissory note to the plaintiff 
for $856, a sum less than the amount of 
the draft Before the note fell due, and 
within six years from the sale of the 
goods, the defendant, by letter, requested 
a returik of the note, promising to tend the 
money about the time the note fell due, and 
the balance due upon hie note toon after. 
The note was returned, and about the 
time it would have fallen due the defen- 
dant enclosed to the plaintiff $200 by 
letter, also within six years from the time 
of the sale of the goods, requesting him 
to apply it on account of hie note. Held, 
in an action brought upon the original 
indebtedness, that there was a eufiicient 
promise to pay it within the Statute of 
Limitations. 

A promise of this kind being shown, the onus 
lies upon the party setting up the statute, 
to show that tnere was anotner indebted- 
ness to which he might refer. 

The draft was no extinguishment of the pre- 
vious indebtedness ; out before the plain- 
tiff could recover upon the original ac- 
count he was bound to produce and 
cancel the draft upon the trial, or show 
its loss or destruction. 

Where the loss or destruction of the instru- 
ment is proved by the plaintiff, he must 
be examined orally the same as any other 
witness, and his affidavit of the fact will 
not be received. 

The cases in which the affidavit of a party 
has been received, reviewed, commented 
on, and their authority denied. McMvUin 
V. Orannie, 6^ 

By the Revised Statutes^ 607, with reference 
to the offence of obtaining money by false 

Sretences, Ac, it is enacted that " the in- 
ietment shall be found and filed within 
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three yean after the eommuaioii of the 
offenee." 

Held, that where the eomputation of snch 
three years is to be made, ^e day on 
which the act was done is to be inclusiye. 

How far a complaint> made by one partner 
against his co-partner, where each has 
equal access to books, <fea, and where the 
party aggrieved has the means of correc- 
tion, can be brought within the statute, 
considered and decided. The People y. 
Wood, 61 

RAILROAD ACCIDENT-^JOMPENSA- 
TION. 

In an action by a widow, under statute 9 
and 10 Yioi^ c. 98, to recoyer compensa- 
tion for the injury resulting to her from 
the death of her husband by the wrongful 
act; neglect^ or default of the defendant^ 
Ihe iury, in assessing damages^ are con- 
fined to injuries of which a pecuniary 
estimate may be made,* and should be 
directed that they are not to take into 
their consideration the mental sufferings 
of the plaintiff. Blake y. The Midland 
CouniUe Railroad Co^ 324 

RECOVERY BACK OF FREIGHT PAH) 
IN ADVANCE. 

Fnder a bill of lading in the usual form, the 
conyeyance and the delivery of the goods 
is a condition precedent to the right of 
the ship-owner or master to the payment 
of freight 

Hence, freight paid in advance, if the goods 
have not been carried and delivered ac- 
cordii^ to the bill of lading, may in all 
cases be recovered back, unless there is 
a special a>2reement to the contrary. 

The rights of the shipper in this respect are 
not affected by the exception in the bill 
of lading of the dangers of the seaa The 
effect ot this clause is only to exempt the 
ship-owner from his common law liability 
for the value of the goods when lost by 
the perils of the sea. 

Held, tnat the plaintiff was entitled to re- 
coyer back the freight which he had ad- 
vanced, on goods shipped for California, 
although the voyage had been broken up 
and the delivery of the goods prevented 
by the dangers of the sea^ there being no 
existence of a special contract varying 
that contained in the bill of laoing. 
Phdpe, reeponderU, agt. Williameon and 
an*r, appellants, 272 

REFEREEI 

Where a cause was referred to three re- 
ferees and one of them was examined as 
a witness, imder objection, MeH that the 
referees erred in aJlowing one of their 
board to be examined, ana the report of I 



the refereea let aside and a new trii! 
granted. Moru r. Mone, 161 

REPAIRS OP VESSEI& 

Held, that the registered owners of veaBels 
are not in all caj»es liable for supplies and 
repairs. 

That if the vessel has been chartered or let 
Inr the owner, then the charterer becomes 
the owner durine the term of the charter- 
party, and is liable for supplies^ if by the 
terms of hiring he is oound to pay 
therefor. 

That if the vessel is sailed for and on account 
of the owner, then the captain is his 
agent^ and supplies furnished are presumed 
to be for the owner, who is liable. Braeier 
et al. v. Darroto, 63 

RIGHT OP DISTRICT JUSTICE TO DE- 
PUTISE PERSON TO SERVE 8DM- 
MONa 

One of the District Justices has a right to 
specially deputiae any person of twenty- 
one years of age and upwards, to serre 
a summons upon any individual defendant 
in a matter within the jurisdiction of 
the Justice. Monteith, retpondent, agt 
Caeh, appeUani, 848 

TEKDER 

A Court of Chancery is not bound by any 
fixed rule, in relation to the tender of 
money. The money may at any time be 
ordered into Court, when the rights of a 
party require it It is time enough for a 
party to bring purchase money into Court 
when he is called upon to do so. Wehtter 
and an'r, in error, v. French ainddrt,i% 

110 



TREATT BETWEEN THE UNIT© 
STATES AND GREAT BRITAIN AS 
TO THE SURRENDRR OP FUGmVBS 
FROM JUSTICE. 
Bee Habeas Cobpi}& 

TRUSTa 

An express trusty suspending alienation 
during a minority, is not an absolute 
term of years, irrespective of life, but i« 
determined by the death of the minor 
before he attains his age. 

When the trust is to continue during more 
than two minorities, the limitation is voi^ 
since it may suspend alienation beyond 
two of the lives upon which it depends. 

But it is certainly valid when it appea" 
from the state of facts existing at the 
death of the testator, that it could not 
exceed a single minority. 

An estate by devise is not created by tbe 
publication of the will, but by the express 
words of the sUtute, the death of the 
testator ia the time of its creatieo* 
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In eompntuig the period of eiupente, the 
liyee of annmtants are not to be added to 
a term of minority. 

When the will directs that a capital shall 
be set apart for the payment of the an- 
nnities, tnere must be a distinct capital 
for each annuity, and hence the suspense 
in such case cannot exceed a single life 
in addition to the term of minority. 

But a trust for the payment of an annuity, 
eyen when it is payable out of rents and 
profits^ does not faU within Sub. S in ^ 66, 
m the article of trusts. That subdiyision 
is confined to the case in which the whole 
rents and profits are to be applied or paid 
oyer. ^ I 

An annuify nyen by a will is a pecuniary | 
legacy, ana the trust for its payment must 
be referred to Sub. 2 in § 66. ^ 

It is not subject to the prohibition in % 63, 
and therefore imposes no restraint upon 
alienation. The annuitant may release 
to the persons entitled in remainder, or 
may unite with them in the conyeyance 
of an absolute fee. 

The inyalidity of a trust for accumulation 
does not lUaect independent proyisions in 
the will The only consequence is, that 
those for whose benefit the accumulation 
is directed to be made haye an immediate 
right to the whole income. 

A i>ower to sell lands and dirtribute the 
proceeds among those to whom the lands 
are deyised is not one of the purposes 
for which an express trust may be created. 
The sale is for the benefit of deylBee^ not 
of legatees. 

It is, howeyer, no objection to the yalidity 
of a power in trust that it is granted for 
the same purpose for which an express 
trust is autnonsed 

The R. Statutes haye imposed no limitation 
whateyer upon creation of trusts in the 
fiill sense of the term, and a yalid trust 
may now be created for any and eyery 
purpose, for which it might haye been 
created before the R. S. were adopted 

The changes made by the R. S. are : 1. The 
entire abolition of passiye trusts, and 
2. A limitation of express trusts^ L e., of 
trustee which pass an estate as well as 
grant an authority. 

But these changes haye neither abridged 
the real power of the owner of lands ^ in 
the creation of trust, nor the Jurisdiction 
of equity in compelling their execution. 

On the contrary, when there is no illegal 
suspense of the power of alienation, the 
real intention of the party creating the 
trust will in all cases be carried into 
effect 

When the trust Ib passiye, the intention is 
executed by giying to the cestui que trtut 
a legal estate ; when actiye, by construing 
it as a power in trusty if it cannot take 
effect as an express trust. 

In the latter ease the powers and duties 



of the trustee and the rights and remedies 
of the beneficianr are exactljr the same as 
in the case of an authorised express 
trust 
When the trust is entire, and suspends un- 
duly the power of alienation, it is wholly 
yoid, but its mere inyalidity as an express 
trust neyer operates to depriye the bene- 
ficiary of the benefit intended. Lang y. 
Ropke, no 

USURY. 

Where monies adyanced to another in busi- 
ness are secured by an agreement to re- 
ceiye a share of the profits in lien of 
interest^ such an agreement is not per m 
usuriou^ although preyious chattel mort- 
gages giyen to secure a portion of the 
moneys, adyanoed before the agreement 
was made, be continued in force. Such 
preyious mortgages^ so far as they proyide 
lor the payment of interest^ are to be 
deemed modified by the subsequent agree- 
ment 

But where in such case the party making 
the adyances files a bill for an account, 
and a sale of the stock in trade upon 
allegations of a misappropriation of the 
poceeds of the business, and asks for an 
injunction to restrain its disposition, 
while he is at the same time proceedios 
on his own behalf to take possession and 
sell the property under his chattel mort- 
gages, and it appears doubtful whether 
in fact the whole arrangement is not 
usurious and the agreement only a coyer 
therefor; the Court will not grant the 
injunction unless the plaintiff will con- 
sent that as a part of the order moyed 
for, he also shall be restrained from in- 
terfering with the property under his 
mortffagea 

A receiyer will be appointed in such case, 
it being doubtful wnether the arrange- 
ment between the parties was not in 
fact usurious. Quick agt Oranl 844 

VENDOR AND PURCHASER. 

Where sales are made on secret bids (can- 
dlestick biddings) or sealed proposals, as 
well as in sales by open bids, anything 
which preyents fair competition, or ten£ 
to giye one party «an unfair advantage 
oyer another, will be discountenanced. 

The law requires good faith and fair deal- 
ing; as well in cases of sale by sealed 
proposals, as by open bids. In both 
cases, effects ana consequences are to be 
considered, in determining what fair 
dealing and the true intent of the trans- 
actions require. WehtUr and an*r, in 
y. J^ireneh and oWb, in error, 110 



VERIFICATION OF PLEADIKG. 
Under § 16*7 of the eode^ a pleading may 
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DIGHBST OF CASES. 



be yerifidd daring the absence or inea- 
pacitj of tbe party by his attorney or 
other agents and state only his infor- 
matum and belief, LaUon tAA, Lefewre, 246 

WILL. 

Gideon Tacker, by his will, among other 
things, devised to his widow a house 
and lot during widowhood, and directed 
that all taxes thereon should be paid by 
the executors out of the estate until the 
house and lot should pass to the pos- 
session of the devisees after named. He 
also gave her an annuity of $1500 per 
annum, charged on eight other houses 
and lots. This provision was in lieu of 
dower. 

Two of these eight houses he gave to two 
grand-children, and other two of them 
to two other grand-children, for life, with 
remainder to their issue and cross re- 
mainders between each two, and in de- 
fault of such issue, remainder to testator's 
four children, George, Mary, Sarah, and 
Charles. The other four lots he gave 
to said chidren (one each) in fee. He 
directed that neither of these eight 
houses should pass to the use or posses- 
sion of the said devisees^ until the expi- 
ration of one year from the death or 
marriage of his widow. 

He empowered his executors to sell and 
convey gores, Ac., in order to straighten 
boundary lines, to rent and lease houses 
and lanas, to collect rents, make repairs, 
pay taxes, effect insurances, and to divide 
irom time to time surplus moneys, if 
any, over and above the uses before 
specified, amon^ his said four children, 
until a final division and settlement of 
his estate. 

He deviBed' to another child a farm, and 
gave legacies to other relations. 

He bequeathed and devised the residue of 
his estate to his four children, George, 
Mary, Sarah, and Charles, equally, and 
to their survivors in fee. 

HeiH that the provisions of the will were 
conformable to law, and valid. 

A provision, which in terms is a power in 
trust, will not be construed to amount^ 
by implication, to an ettiUe in trust, when 
such estate, if expressly created, would be 
repugnant to the law, and void. Tucker 



and o're, appeHanU, agi. Tucker dncf ^ri, 
reapandenU, 67 

SeeTsma, 



WTTNESa 

The sum paid to a witness^ on serving a 
subpoanS) for one day's attendance and 
for mileage, cannot be recovered back by 
the party paying it^ unless the witness has 
failed, without a reasonable excuse, to 
attend the Court in obedience to the 
subpoena. 

If the cause be settled by the parties, after 
the service of the subpcsna, or be put off 
by the Court or the parties, the witness 
is not bound to refund, though he is then 
excused from attending. 

It aeetnt, the witnesses fees are intended, as 
well to compensate them for their trouble 
and expense in arran^inf* their affairs 
preparatory to atteni Tt^ as for 

their actual expenses anu . a of time in 
attending. Ford agt Munroe, 153 

Fee to witness. BenneU v. Hidl^ 191 

In an action brought upon an acceptance 
of a bill of exchange drawn upon a^rm 
consisting of three members at the time 
of the acceptance^ but since dissolved, 
one of the co-partners, who is not joined 
as defendant in the action, is a com- 
petent witness for the other two co-part- 
ners to defeat a recovery. 

The suit in such case is not defended for 
the immediate benefit of the witness 
within the meaning of section 399 of the 
code. 

It seems that where the judgment does not 
by its own force, unaided by any addi- 
tional or extrinsic fact, entitle the plaintiff 
to have property of the proposed witness 
either legal or equitable, applied in satis- 
faction, and no execution on the judgment 
can be issued against him nor against 
any property, riajht or interest to which 
he has the le^al or equitable title, the 
witness is not incompetent to testify on 
behalf of the defendants. 

If, after a motion for a non-suit founded on 
a defect in the plaintiff's proofs, the de- 
fendant supplies the deficiency by his 
own examination of witnesses^ he cures 
the defect and virtually waives his excep- 
tion. Bean etoL y, uanmng et aL 248 
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